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THE FEDERAL COMMUNICATIONS COMMIS- 
SION’S FAIRNESS DOCTRINE: AN EVALUATION 


Jerome A. Barron* 


I. Tue Farrness Doctrine: Its Evotutrion 


Since the early days of radio, government regulation of the broad- 
casting industry has been associated with an effort to secure a reason- 
ably complete, many-faceted picture of public issues. The Radio Act 
of 1927 required that stations allot equal portions of time to opposing 
political candidates for campaign purposes." Thereafter, occasional 
court decisions indicated that where a licensee was using his station 
to voice only his private views, he was not performing in the public 
interest. These cases suggested a doctrine of fairness by way of impli- 
cation. Through the early cases, the fairness doctrine took shape 
slowly. For example, in KFKB Broadcasting Ass’n v. FRC,? appellant 
vigorously protested denial of his application for license renewal. A 
preponderant portion of broadcasting time had been devoted by his 
station to the selling of his “goat-gland” remedy, the use of which 
would ostensibly contribute to masculine rejuvenation. The Court of 
Appeals for the District of Columbia held that the Commission was 
acting within the proper ambit of its authority when it declared that 
broadcasting must be public in character, i.e., something other than 
private merchandising. The fact, however, that the fairness doctrine 
was still in its infancy is evident from the following language of Asso- 
ciate Judge Robb in the KFKB case: “Obviously, there is no room in 
the broadcast band for every business or school of thought.” * 

Again in Trinity Methodist Church, South v. FRC,‘ the same court 


* A.B. 1955, Tufts College; L.L.B. 1958, Yale University; L.L.M. 1960, The George 
Washington University; Member of the Bar of the District of Columbia. 


1 44 Stat. 1170 (1927). 

2 47 F.2d 670 (D.C. Cir. 1931). 
3 Id. at 672. 

462 F.2d 850 (D.C. Cir. 1932). 
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upheld a Commission attack on exclusive use of a station for the 
strongly individual ideas of the licensee. In the Trinity Methodist 
Church case, a minister who held a license lost it in a renewal proceed- 
ing when it was brought out that he engaged in frequent and bitter 
attacks on Catholics and Jews. The court held that the Commission 
was justified in concluding that the licensee’s use of his permit was not 
in the “public interest.” ° 

There is in these decisions no mention of the failure to provide op- 
posing groups with an opportunity to present their ideas. The fairness 
doctrine had not matured sufficiently to result in any specific expression 
or recognition of its objectives. The accomplishment of these early 
decisions was to set the groundwork for Commission regulation of 
program content without having it nullified as a violation of the first 
amendment.® 

It was with the Mayflower case’ of 1941 that the fairness doctrine 
received its first tentative formulation by the Commission. Mayflower 
is considered to stand for two propositions: (1) a broadcaster cannot 
advocate; (2) when public issues are discussed, all shades of opinion 


5 Ibid. 

6 See generally Note, 36 Va. L. Rev. 496 (1950) for a discussion of the first amend- 
ment problems raised by government regulation of broadcasting. For an earlier 
comment considering the landmark nature of the cases discussed in the text and their 
role in setting aside arguments of prior restraint and censorship, see Note, 54 Harv. 
L. Rev. 1220 (1941). 

The opinion of the United States Supreme Court in NBC v. United States, 319 U.S. 
190 (1943), is generally regarded as having sounded the death knell for the argument 
that government regulation of broadcasting violated the licensee’s right of free ex- 
pression guaranteed by the first amendment. Delivering the opinion of the Court, 
Mr. Justice Frankfurter declared at 226: 

Freedom of utterance is abridged to many who wish to use the limited facilities 
of radio. Unlike other modes of expression, radio inherently is not available to 
all. That is its unique characteristic, and that is why, unlike other modes of 
expression, it is subject to government regulation. Because it cannot be used 
by all, some who wish to use it must be denied. But Congress did not authorize 
the Commission to choose among applicants upon the basis of their political, 
economic, or social views, or upon any other capricious basis. . . . The right of 
free speech does not include, however, the right to use the facilities of radio 
without a license. The licensing system established by Congress in the Com- 
munications Act of 1934 was a proper exercise of its power over commerce. The 
standard it provided for the licensing of stations was the “public interest, con- 
venience, or necessity.” Denial of a station license on that ground, if valid under 
the Act, is not a denial of free speech. 

7 Mayflower Broadcasting Corp., 8 F.C.C. 333 (1941). The celebrated Mayflower 
case arose from a request for a construction permit by the Mayflower Broadcasting 
Corp. The Mayflower Corp. applied for the frequency already assigned to the Yankee 
Network, licensee of station WAAB in Boston. The Yankee Network was applying 
for renewal of its license. Consequently, the Commission ruled on both applications in 
one hearing. In its opinion the Commission held that the Mayflower Broadcasting 
Corp. was not financially qualified. However, the Yankee Network did not obtain a 
renewal by default. Station WAAB was accused of presenting only one side of many 
public issues and also the presentation of editorials urging the election of various can- 
didates for public office. The Yankee Network filed affidavits declaring that WAAB 
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concerning them must be presented fairly and equally. The FCC de- 
clared in Mayflower: 


Freedom of speech on the radio must be broad enough to provide 
full and equal opportunity for the presentation to the public of all 
sides of public issues. Indeed, as one licensed to operate in a public 
domain the licensee has assumed the obligation of presenting all 


sides of important public questions, fairly, objectively and without 
bias.® 


The Commission in the Mayflower case, however, made no specific 
demands on station licensees. The Commission did not suggest that 
licensees were required to seek out various points of view on contro- 
versial issues. But in 1946 the fairness doctrine received clear articula- 
tion in terms of imposing an obligation on broadcast licensees.® Scott, 
an atheist, petitioned the Commission requesting that it revoke the 
licenses of three radio stations on the ground that they refused to make 
time available to him while they allowed their facilities to be used for 
direct and indirect statements and arguments against atheism. The 
high standard of duty which the Commission now sought from licensees 
was manifest from the following language in the Scott opinion: 


The fact that a licensee’s duty to make time available for the presen- 
tation of opposing views on current controversial issues of public 
importance may not extend to all among difference of opinion 
within the ambit of human contemplation cannot serve as the basis 
for any rigid policy that time shall be denied for the presentation 
of views which may have a high —_ of ree comer The crite- 
rion of the public interest in the field of broadcasting clearly pre- 
cludes a policy of making radio wholly unavailable as a medium for 
the expression of any view which falls within the scope of the 
constitutional guarantee of freedom of speech.'° 


The force of this testament to freedom of expression and the 
licensee’s duty to implement it was unfortunately only verbal. In the 
Scott case, after the Commission’s trumpets were stilled and the rheto- 


had forsaken its policy of editorializing. Since no editorializing had occurred on WAAB 


since 1938, and in view of a disclaimer of any further intent to editorialize, a license 
renewal was granted. 

Whether the doctrine that a broadcaster cannot advocate was set down by dictum 
or as part of the ratio decidendi has been disputed. See Comment, 35 Cornell L.Q. 
574 (1950). 

8 8 F.C.C. at 340. 

9 Robert H. Scott, 3 P & F Radio Reg. 259 (1946); see also United Broadcasting 
Co., 10 F.C.C. 515, 517-18 (1945). 

10 Robert H. Scott, supra note 9, at 264. 
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ric examined, the fact remained that if a licensee flew directly in the 
face of the fairness doctrine, no ill would befall him. The Commission 
reasoned in Scott that the denial of time to an atheist was an industry- 
wide practice. To deprive one licensee of his license for acting the 
same as all other licensees struck the FCC as unfair. 

In 1946, the same year in which the Commission decided the Scott 
case, the Commission published its now famous Blue Book. ‘The Com- 
mission declared in the report that the carrying of any particular dis- 
cussion is a problem for the individual broadcaster. The Commission 
then went on to declare (1) that the “public interest” manifestly re- 
quires that “an adequate amount of time be available for the discussion 
of public issues,” and (2) that in determining whether a licensee has 
served in the “public interest,” the Commission will appraise “the 
amount of time which has been or will be devoted to the discussion of 
public issues.” ™ 

No case, however, has been found where a licensee has had an 
application for renewal refused for failure to present all sides of a 
particular public issue. Indeed, the Commission’s practice of affirming 
the doctrine and refusing to apply it in particular instances has con- 
tinued unabated. For example, in the Morris case,” the Commission 
was presented with a petition requesting that an application for license 
renewal be denied on the ground that the station had followed a policy 
of selling time for broadcasts advertising alcoholic beverages and re- 
fusing to sell time for broadcasts counselling abstinence. The Com- 
mission announced its awareness that advertising of alcoholic beverages 
over the radio can raise substantial issues of public importance. The 
Commission declared that merely because the controversy turned on 
advertising “cannot serve to diminish the duty of the broad- 
caster... .” 7% Nevertheless, as in Scott, the Commission refused to 
grant the petition to deny the application for license renewal. The 
Commission reasoned, in familiar fashion, that the practice complained 
of was of industry-wide proportion and there was no reason to 
penalize one licensee for conduct common to all. 


A. The FCC Report on Editorializing by Broadcast Licensees 


The most important official statement of the Commission’s ideas con- 
cerning the fairness doctrine is found in its report regarding editorializ- 
11 FCC Public Notice 95462, p. 40, March 27, 1946. 


12 Sam Morris, 3 P & F Radio Reg. 154 (1946). 
13 Td. at 156. 





FCC FAIRNESS DOCTRINE 5 


ing by broadcast licensees.’* In its Report, the Commission upheld the 
right of licensees to editorialize provided they be mindful of their 
underlying obligation to present all sides of opinion in the discussion 
of public issues. It is written in the spirit of an insistence on program- 
ming balance. But the Report sought from licensees something more 
than a willingness to broadcast opposing views when a demand is made. 
The majority declared that licensees operated under an affirmative duty 
which placed the initiative on them to achieve fair and adequate treat- 
ment on controversial issues.’® 


The Report further declared that “overt licensee editorialization 
within reasonable limits and subject to the general requirements of fair- 
ness detailed, is not contrary to the public interest.” ** It dismissed the 
argument that a licensee having taken an open stand on behalf of one 
position in a given controversy was not likely to give a fair break to the 
opposition. This criticism, the Report asserted, was unsound because 
it did not give just weight to the scope of the fairness doctrine. Indeed, 
the Report declared that if there were no duty to present all sides of 
controversial issues, overt editorialization would present grave dangers. 

However, as this discussion has indicated, violations of the fairness 
doctrine are not penalized; thus, one may wonder whether the Report 
was not too sanguine in dismissing the objection that permitting editori- 
alization would do violence to fairness objectives. Commissioner Jones, 
in a separate opinion, warned that in focusing on the issue of whether 
licensees should be allowed to editorialize, the Commission was “gag- 
ging at a gnat.” The real danger to fairness objectives was declared 
to be the editorializing of commentators rather than licensees.’ The 
majority Report, objected Commissioner Jones, did not even consider 
how fairness criteria could be applied to commentators ostensibly 
speaking for themselves while benefiting from the prestige conferred 
on them as selectees of the licensee. Commissioner Hennock, dissent- 
ing, criticised the fairness doctrine in summary fashion: “The standard 
of fairness as delineated by the report is virtually impossible of enforce- 
ment by the Commission with our present lack of policing methods and 


within the sanction given us by law.” *® Commissioner Hennock 


14 FCC Report in the Matter of Editorializing by Broadcast Licensees, 1 P & F 
Radio Reg. 91: 201 (1949) (Broadcast ed.) [hereinafter cited in text and footnotes 
as Report, or Report on Editorializing]. 

15 Td. at 206. 

16 Td. at 207. 

17 Td. at 221. 

18 Id. at 224. It has also been argued that if licensees are allowed to editorialize, they 
are unlikely to take positions unpalatable to their advertisers. Since licensees are 
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pointed out that the insurmountable difficulty in realizing fairness goals 
was that the Commission’s one sanction was “total deprivation of broad- 
cast privileges in a renewal or revocation proceeding which may occur 
long after the violation.” ** Under Commissioner Hennock’s view, 
since fairness cannot be guaranted, it is foolhardy to permit editorializ- 
ing by licensees themselves.” 


The Report, whatever its shortcomings caused by lack of unanimity 
on the part of the Commission** on how to secure a fair and adequate 
presentation of opinion on public and controversial issues,”* stands 
as the high-water mark in the fortunes of the fairness doctrine. How 
successful the Commission’s Report was in giving shape and force 
to the fairness doctrine has been a matter of much debate.”* 


It must be said, however, that the ten years since the removal of the 
Mayflower ban on advocacy do not seem to have justified the fears 
that ensued when it was lifted. Two recent cases are illustrative. In 
Noe v. FCC,** the Commission’s decision to award a television license 
to Loyola University of New Orleans, a Catholic institution, was up- 
held. It was urged against Loyola’s application that it operated a radio 
station which failed to provide time to local Protestant clergymen. 
Further, it was argued that Loyola’s actions indicated a “conscious anti- 
Protestant policy.” *° A grant of a license to Loyola, it was asserted, 


responsible for programming, a licensee, as private censor, could suppress all view- 
points not consonant with his. See Note, 48 Colum. L. Rey. 785 (1948). This note 
suggests as a solution that the licensee could be permitted to editorialize and then allot 
equal time for the presentation of opposing views. It points out, however, two difficul- 
ties with such a solution: (1) If there were various shades of opinion on an issue, the 
result would be too heavy a burden on a licensee’s time causing financial hardship in 
loss of advertising time; (2) there is no assurance that the licensee-would not seek to 
edit or censor the content of the program presenting views in opposition to that of the 
licensee. Id. at 793. 

19 Report on Editorializing 224. 

20 Tbid. 

21 See note 23 infra. 

22 See Report on Editorializing 220, Commissioner Jones strongly criticized the ma- 
jority for failing to publish rules and regulations to aid in the implementation of fairness 
doctrine criteria. He observed that the Administrative Procedure Act, 60 Stat. 238 
(1946), 5 U.S.C. § 1002(a) (3) (1958), expressly requires each agency to separately 
state and currently publish in the Federal Register “substantive rules . . . and state- 
ments of general policy or interpretations formulated and adopted by the agency for 
the guidance of the public. . . .” Commissioner Jones argued the absence of such rules 
and regulations furnished licensees with no guide as to the nature of their duty nor the 
standards to which they were to be held. Similarly, the Commission gave members of 
the public no firm administrative peg on which to rest their case if charged with a 
violation of the fairness doctrine. 

23 For analyses of the effect of the Report see Comment, 35 Cornell L.Q. 574 (1950) ; 
59 Yale L.J. 759 (1950). 

24 260 F.2d 739 (D.C. Cir. 1958). 

25 Id. at 742. The court cited WBNX Broadcasting Co., 12 F.C.C. 837, 841 (1948), 
in which a licensee had been accused of holding definite views on particular subjects 
and would therefore not grant time to advocates of opposing doctrines on his station. 
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would therefore be a violation of the first amendment. The United 
States Circuit Court of Appeals for the District of Columbia responded 
by relying on the Commission’s requirement that licensees, whatever 
their private opinions, comply with fairness criteria.?* Thus, it would 
seem that at least one court is disposed to accept the reasoning of 
the majority in the Report that when a licensee has definite views on 
many public matters, a satisfactory antidote lies in the licensee’s ob- 
ligation to comply with the fairness doctrine. 

The doctrinal expansion of the fairness principle in broadcast regula- 
tion is shown by the contrast between the “goat-gland” case?’ and 
Toledo Blade Co.,?* where the opposition to an applicant was grounded 
on the fact that it was almost entirely owned by labor unions. The 
Commission pointed out that the applicant had taken specific steps to 
provide management spokesmen with program time. Mere identifica- 
tion with a group having a vested interest in many public issues is not a 
bar to the grant of a license so long as affirmative measures are taken 
to assure a balanced presentation in regard to those matters where the 
licensee is likely to have a specific position.” 

Since the Report, the Commission has in particular instances at- 
tempted to give specific content to the fairness principle. For example, 
in Evening News Ass’n (WWJ), a labor union leader complained 
to the Commission that WWJ refused to sell or grant time for a labor 
union presentation of the issues involved in a strike affecting the com- 
munity. The station replied in response to a Commission inquiry that 
it had offered the union a joint discussion program with management. 
The union wanted its own program. The Commission informed the 
station by letter that the union should be given a “right to reply to 
present their opinion.” ** The case is significant because generally 
programming responsibility is supposed to rest with the licensee. But 
in WWJ, the Commission specifically preferred a particular program- 
ming practice. 


B. Methods of Enforcing the Fairness Doctrine 


applicant, whatever his own views, is likely to give a ‘fair break’ to others who do not 

share them.” 

26 Noe v. FCC, supra note 24, at 742. 

27 KFKB Broadcasting Co. v. FRC, supra note 2. 

28 25 F.C.C. 251 (1958). 

29 Td. at 363. 

i P & F Radio Reg. 283 (1950). 
Id. 
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The Commission employs two methods of enforcing the fairness 
doctrine: (1) enforcement by letter; (2) enforcement by denial of 
a construction permit, or by failure to renew an applicant’s license if its 
programming practice has been violative of the fairness standard. The 
purpose of this study is illustrative only* and the intent is merely to 
suggest that in various decisional contexts the fairness principle is 
alternately expanded and contracted. 


1. Enforcement by Letter 


The WWJ pattern of fairness doctrine enforcement by the Com- 
mission is fairly prevalent. The threat of a sanction which a Com- 
mission letter to a licensee engenders does result in curbing some cases 
involving clear violations of the fairness doctrine.** Another significant 
case where enforcement was sought by letter was New Broadcasting 
Co. (WLIB).** The WLIB case involved the “seek out” doctrine 
which was given formal approval by the Commission in the Report.** 
The “seek out” doctrine holds in substance that when a station 
has presented one side of an issue it is not performing its duty if 
it merely waits for the opposing side to ask for time and then grants 
it. If there is no request, the licensee must then solicit a representative 
opposing view. WLIB, a New York City radio station, broadcasted 
editorial programs in support of a national Fair Employment Practices 
Commission. The FCC directed a letter to WLIB chastising it 
for failing to take “affirmative steps to seek out and present points of 
view which differed from the point of view of the station.” ** The 
Commission in its letter to WLIB declared that it considered the sub- 
ject of a Federal Fair Employment Practices Commission as a “con- 
troversial question of public importance.” * 


The Commission requested that the licensee advise the Commission 


32 The many cases, particularly in the context of the comparative hearing, which oc- 
casionally refer to a licensee’s ability or non-ability to satisfy fairness criteria have not 
been exhaustively collected. The cases discussed in the text are intended to be repre- 
sentive only. 

33 E.g., John J. Dempsey, 6 P & F Radio Reg. 615 (1950) (letter to Albuquerque 
Broadcasting Co.). 

346 P & F Radio Reg. 258 (1950). 

35 See Report on Editorializing 206. The Commission announced that the licensee 
has an affirmative duty to “encourage and implement” the broadcast of opposing views 
on controversial public questions. A more difficult problem, on which the Commission 
has not yet directly spoken, is whether, when a licensee has presented neither side of 
a vital issue, it is under a duty to go out and seek representative spokesmen of the 
various positions. 

36 6 P & F Radio Reg. at 259. 

37 Ibid. WLIB’s defense to the Commission’s criticism highlights one of the many 
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concerning its future policy with regard to satisfying the “seek out” 
aspect of the fairness standard. 

Another case*® presented a situation where the Commission directed 
a letter to a licensee to assure it that its solution of a fairness problem 
was in accordance with Commission policy. The California Com- 
mittee Opposed to Oil Monopoly wanted a program which it could 
devote exclusively to the promulgation of its cause. Station KNBC 
in San Francisco offered the California Committee a forum-type pro- 
gram on which advocates of both sides of the dispute would appear. 
The California Committee protested. The Commission ruled that 
KNBC was within its rights. The Commission response to the Cali- 
fornia case does not appear to be entirely consistent with the WWJ 
case,*® where a licensee’s denial of a request for a partisan program was 
held a violation of the fairness requirement.*° 


2. Enforcement by License Denial 


The most potent weapon in enforcing the fairness doctrine, and the 
only one in the FCC arsenal which possesses any real power of securing 
compliance, is the Commission’s power to refuse the license of an 
applicant who has not performed in the public interest. In renewal 
proceedings, if there is opposition to the application of the present 
holder of the license for renewal, a comparative hearing is held. Simi- 
larly, where more than one applicant seeks a construction permit, a 
comparative hearing is held. A case involving an application for a 
construction permit, and which had some aspects of a renewal pro- 





problems of fairness programming, i.e., the definition of “controversial issue.” WLIB 
argued that since the New York legislature had enacted an FEPC law, it did not con- 
sider the issue of a national FEPC as controversial, Therefore, it saw no necessity to 
solicit opposing views. Would the Commission’s reaction have been the same if WLIB 
had presented a program asking for compliance with the New York FEPC law rather 
than in behalf of a national FEPC law not, as yet, enacted by Congress? 

38 California Comm. Opposed to Oil Monopoly, 14 P & F Radio Reg. 631 (1956). 

39 Evening News Ass’n (WWJ), supra note 30. 

40 Perhaps these cases can be distinguished in that WWJ’s action was more clearly 
a violation of the fairness doctrine. WWJ offered time to the complainants in a labor 
dispute only if they would agree to request and then make use of the station’s facilities 
jointly with their opponents. Thus, if the station was favorably disposed to manage- 
ment, all management would have to do to silence the labor side would be to refuse 
to make such a joint request for station facilities. In the California Committee case 
the other side was apparently willing to appear on the same forum with the opposition. 
The Commission, presumably in deference to the principle that licensees are responsible 
for their own programming, decided to leave to the licensee the question of whether 
a forum or a partisan type program would be the most effective method of ac- 
quainting the public with the controversy. In the California Committee case, the 
Commission emphasized the crucial role of licensee responsibility and discretion in 
regard to implementing fairness objectives. 
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ceeding, is especially interesting in that it illustrates the manner in 
which enforcement by the vague threat of future sanction (a Com- 
mission letter) can play a critical role in the comparative hearing 
context.** In Herbert Muschel, three applicants sought a construction 
permit for an FM channel in New York City. Each applicant 
promised to present a rather specialized type of programming: one 
proposed to devote its time entirely to news programming; one to 
programming designed for small businessmen; one proposed to serve 
the Negro audience. The applicant proposing to serve the Negro 
audience operated an AM station, WLIB. In comparing the merits 
of each applicant, the Commission observed that the applicant which 
operated WLIB had been rebuked by the Commission for violation 
of the fairness doctrine.*? —The Commission then went on to remark 
that since the rebuke WLIB had given a preponderant amount 
of time on national issues concerning Negroes to the NAACP point 
of view, and very little to opponents of that view. WLIB also de- 
voted considerable programming time to Jewish issues, particularly 
to matters concerning the state of Israel. Such programming always 
reflected the Zionist point of view. The WLIB applicant admitted 
during the hearing that he had never taken any affirmative action to 
solicit the anti-Zionist point of view. 

The Commission recalled that the 1950 rebuke to WLIB had 
elicited a promise that in the future when WLIB editorialized it would 
assume the responsibility of securing points of view different from its 
own. The Commission concluded that the evidence during the course 
of the hearing failed to show performance consistent with the promise. 
However, the Commission granted the FM construction permit to 
WLIB, partly because the programming proposed would fill a “real 
and worthy need” ** in view of the large Negro population in New 
York and of the few broadcasting media catering to their special 
interests. The Commission said that WLIB had made an occasional 
effort toward a fair presentation of opposing viewpoints although no 
consistent pattern of conformance was evidenced. But the Commission 
remarked that the licensee’s effort “must embody affirmative action and 
not merely consist of a passive willingness to give time if it is re- 
quested.” ** Nevertheless, the Commission reasoned that when WLIB’s 

41 Herbert Muschel, 18 P & F Radio Reg. 8 (1959). 

421d. at 24; see New Broadcasting Co. (WLIB), supra note 34. 


4318 P & F Radio Reg. at 33. 
441d. 
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fairness violation was weighed against the narrow and restricted pro- 
gramming proposed by the opposing applicants, an award of a permit 
to WLIB was warranted. 

Advocates of rigorous enforcement of the fairness doctrine will 
perhaps criticise the Muschel decision. But on examination it is clear 
that WLIB had violated the “seek out” doctrine, a later and more 
ambitious extension of the fairness doctrine.** WHLIB did not refuse 
time to opposing voices in the community; it merely did not go out 
and solicit them. While WLIB’s action is objectionable on a theory 
that a broadcast station is supposed to operate as if it were the “mouth- 
piece of the community,” ** no broadcast station in a city as gigantic 
and complex as New York could possibly give programming repre- 
sentation to each group in the community. Indeed, in the Muschel 
context, an award of a permit to a licensee who proposes to serve one 
group in the community may be the most effective method of achieving 
fairness objectives. In this manner, groups which could not secure a 
forum on stations interested in appealing to the widest possible audience 
are presented with an opportunity to make their views known to the 
entire community and to express the particular problems of interest to 
the group to whose interests they are dedicated.” 


3. Conclusion 


The fairness doctrine has developed from a negative concept (that a 
broadcast licensee should not be permitted to use his share of the 
broadcasting spectrum to promulgate his special and private interests) 
to a more mature concept which requires broadcast licensees to take 
affirmative action to inform the public about all sides of issues of 
public importance. The fairness doctrine, of course, as we have 
summarized it, is framed in terms of a generalized proposition. The 
crucial factor in its effectiveness revolves around the widely varied 





#5 For another case arising in the comparative hearing context which suggests that 
compliance by an applicant with the “seek out” doctrine will be a significant factor in 
the Commission’s ultimate determination, see Johnson Broadcasting Co. v. FCC, 12 
F.C.C. 517, 524 (1947), aff'd, 175 F.2d 351, 358 (D.C. Cir. 1949) ; see also Key Broad- 
casting System, 13 P & F Radio Reg. 159 (1955). 

46 FCC Public Notice 95462, p. 12, March 27, 1946. 

47 A discussion involving similar issues has arisen in relation to newspapers. It has 
been suggested that individual newspapers should be obliged to provide space for op- 
posing views. However, Professor Chafee believes that the goals of community en- 
lightenment and acquaintance with the whole spectrum of opinion on particular issues 
is better served by efforts to provide each group with a newspaper of its own. 2 Chafee, 
Government and Mass Communications 700 (1947). The objection to this is that it is 
altogether too easy for people to closet themselves with their own ideas. Perhaps, for 
this reason, the Commission’s concern expressed in Herbert Muschel (that a station 
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and infinitely complex problems of relating generalized goals to the 
contexts of specific cases. The remainder of this article will be addressed 
to a study of some of these problems. 


Il. Tue Farrness Principle AND EpIToRIALIZING BY BROADCAST 
LiceNsEEs: THE OBJECTIVES AND THE PERFORMANCE 


A. The Response of the Industry 


Although the Mayflower*® ban was removed more than a decade 
ago,** editorializing by broadcast licensees has by no means become a 
prevalent practice.°° However, a few stations have undertaken to 
editorialize regularly. This section will be directed to evaluating the 
quality of the performance of editorializing by broadcast licensees. 
At the outset, particular attention will be given, by way of example, 
to the recently announced editorial policies of the CBS television net- 
work. By means of analyzing CBS television’s editorial policies, prob- 
lems of editorializing which affect licensees generally will be suggested 
and discussed. 

On March 18, 1960, for the first time, a television editorial was 
presented in New York City. The editorial, presented over WCB-TV, 
was directed against the city administration’s proposal to legalize off- 
track betting on horse races." A representative of the city administra- 
tion accepted an offer of equal time to speak in behalf of legalized 
off-track betting on horse races." 

At the same time CBS declared that its five television stations soon 
would start weekly reviews of the press, devoted to observation and 
commentary by the television stations on the treatment given to news 
events by the newspapers. WCBS-TV in New York City declared, in 
regard to the editorial policy to be adopted, that it had the final respon- 
sibility for selecting the topic and viewpoint to be espoused. It was 
stated that there would be no “network” control except by means of 
a list of “rules and guideposts” issued by the network to its television 
stations in January, 1960. Significantly, however, at the time the “rules 
and guideposts” were issued by the network to the stations, the CBS 


should make an effort to present some programs which discuss ideas to which the 
majority of its audience are opposed) is particularly sound. 

48 Mayflower Broadcasting Corp., 8 F.C.C. 333 (1941). 

49 Report on Editorializing, supra note 14. 

50 See Kops, Radio Needs to Editorialize, Broadcasting-Telecasting, Sept. 19, 1955, 


p. 140. 
51 New York Times, March 19, 1960, p. 12, col. 6. 
52 New York Times, March 22, 1960, p. 1, col. 5. 
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editorial board stipulated that CBS stations could not editorialize (1) 
on national issues with no peculiarly local implications, or (2) con- 
cerning the broadcasting industry.** However, the Report on Edi- 
torializing makes clear that the Commission’s purpose in encouraging 
editorializing by broadcast licensees was an effort toward the achieve- 
ment of the democratic goals of an informed and enlightened elec- 
torate. The Commission declared in the Report: 


If, as we believe, the public interest is best served in a democracy 
through the ability of the people to hear expositions of various 
positions taken by responsible groups and individuals on particular 
topics, it is evident that broadcast licensees have an affirmative duty 
to encourage and implement the broadcast of all sides of contro- 
versial issues over their facilities, above and beyond their obligation 
to make available on demand opportunities for their expression of 
opposing views.* 


A network editorial policy which forbids licensees to take positions 
on national issues is adverse to this basic theory which permitted 
licensees to editorialize in the first place. It has been urged that demo- 
cratic societies require their members to acquaint themselves with the 
important and controversial issues which arise within it.*° Conse- 
quently, the CBS policy of prohibiting its licensees from editorializing 
on national issues is hardly consistent with the obligations of the 
fairness principle as applied to editorials. 

A contrast between the kind of licensee editorializing envisioned by 
the Commission in the Report and what is actually being done is 
illustrated by the CBS declaration that its five TV stations soon would 
start weekly reviews of the press which would comment concerning 
the treatment given by the press to the news events of the day. The 
basis for this novel departure into inter-medium criticism appears to 
derive from newspaper criticism of the payola and quiz scandals in the 
broadcast industry. It seems to reflect a desire to retaliate rather than 
an attempt to satisfy FCC and statutory requirements of fair and 
balanced presentation. 

At a recent panel discussion of broadcast licensees on the subject 
of editorializing, the views expressed indicate that one of the chief 


factors impelling licensees to editorialize is a desire to achieve prestige 


53 Broadcasting, Jan. 18, 1960, p. 94. 

54 Report on Editorializing 206. 

55 See Stamps, Why Democracies Fail 72 (1957). 
56 Kops, supra note 50. 
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as arbiters and molders of opinion. In this area, there is a keen sense of 
rivalry with newspapers. One licensee declared that “broadcast execu- 
tives are called upon by city fathers on policy matters much as editors 
were fifty years ago.” ** Unfortunately, the issues that often produce 
the most immediate yield in terms of prestige are “civic” or local issues 
which, while important, contrast sharply with the larger issues which 
citizens are called upon to resolve. Again, in this regard, the recently 
publicized editorializing practices of the CBS-TV stations are most 
instructive. The CBS-TV system’s Los Angeles station last year took a 
stand opposed to capital punishment. In November, 1959, the CBS-TV 
station in St. Louis took a position favoring a district planning proposal. 
It is interesting to note that the CBS-owned radio stations in both cities 
broadcasted views opposed to the telecasters."* This divergence of 
opinion among broadcast units controlled by a single source is most 
encouraging in terms of the objectives which animated the abandon- 
ment of the no-editorializing rule. On the debit side, the issues editori- 
alized upon are not crucial in any immediate sense nor are they bitterly 
controversial. These issues fall into the category of “polite” debate, 
the area where it is “safe” (even prestigious) to disagree. 

On those issues which are unquestionably controversial, however, it 
is obvious that little or no editorializing is done. For example, in a 
survey taken by Broadcasting, the industry trade journal, of major 
Negro radio chains owning and operating stations in the Deep South 
for the benefit of a wholly Negro audience, not a single station 
has ever taken an editorial stand on the integration problem. How- 
ever, a Memphis station did report broadcasting forums on the issue 
with both Negroes and whites as participants. 


Of course, in discussing the failure of Negro radio stations in the 
South to editorialize on integration, the severe local pressures that 
would resist editorializing on behalf of integration must be taken into 
consideration. It is significant, however, in analyzing the operation of 
the FCC’s policy of encouraging editorializing by broadcast licensees, 
that in those areas where the opinion process most requires enlighten- 
ment and stimulation, licensees are not editorializing. It is much easier 
apparently for stations to comment only on those issues likely to be 
agreed upon in the community. It has been well observed that 
distortion of reality by complete omission of certain segments of con- 

57 Broadcasting, Oct. 26, 1959, p. 74. 


58 Kops, supra note 50. 
59 Broadcasting, March 28, 1960, p. 135. 
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tent is a uniform failing of mass media such as broadcasting: 


These critics are concerned not about abundance (frequency of 
presentation) but about deprivation (absence of alternative presenta- 
tions). In their view, the fact that the mass media tend toward con- 
servatism and avoidance of controversial or unpopular ideas auto- 
matically reinforces the social and economic status quo. . . . It may 
well be asked, what is wrong with conservatism? . . . From the social 
theorist’s point of view, the harm is not in the nature of the values 
themselves but in the absence of alternative presentations. A func- 
tion of communications, especially mass communications, is believed 
to be the facilitation of harmonious social change. Whether we like 
it or not, changes take place, and a society which becomes deeply 
divided . . . may find itself eventually torn apart by violence.” 


emerson ees 
Ser Soe nea eee 


If democratic values are to have vitality and content, they must be 
critically and thoughtfully discussed. This is the premise on which 
the FCC’s Report on Editorializing by Broadcast Licensee’s rests: 


\ 


It is axiomatic that one of the most vital questions of mass communi- 
cations in a democracy is the development of an informed public 
opinion through the public dissemination of news and ideas con- 
cerning the vital public issues of the day. ... And we have recognized 
. . . the paramount right of the public in a free society to be in- 
formed and to have presented to it for acceptance or rejection the 
different attitudes and viewpoints concerning these vital and often 
controversial issues which are held by the various groups which 
make up the community.* 


Considered against the objectives of community information and 
enlightenment, it is apparent that the policy of permitting broadcast 
licensees to editorialize provided they give a balanced presentation to 
issues selected has not been generally effective. The majority of 
licensees do not editorialize at all; and the few who do editorialize do 
so in areas where opinion has already been formalized to the extent 
that no real controversy exists. In sum, the licensees have not readily 
undertaken the role of opinion-makers and where they have done so 
the results have been insignificant due to the cautiousness of the ap- 
proach employed. 


B. The Response of the Commission 


We have earlier referred to the objectives the Commission hoped to 


60 Head, Broadcasting in America 422 (1956). 
61 Report on Editorializing 204. 





16 THE GEORGE WASHINGTON LAW REVIEW 


accomplish in permitting licensees to editorialize. To what extent, 
however, has the Commission attempted to use its regulatory powers to 
achieve these objectives? One enforcement method which the Com- 
mission has used widely (with varying results) is to dispatch a letter 
to a licensee which explicitly or implicitly threatens sanction in the 
form of license revocation when the licensee seeks renewal. This 
method was recently employed by the Commission to protest a fair- 
ness doctrine violation which involved sub silentio editorializing by a 
licensee. 


Station WTTG was preparing to present telecasts in 1958 of the 
Senate Committee hearings on the Kohler strike in Wisconsin. At the 
same time, WTTG entered into a contract with the National Associa- 
tion of Manufacturers for the preparation of daily kinescopes of these 
hearings. WITG made one-hour summaries (with funds supplied by 
the NAM) of the hearings in kinescopes. The NAM said it wanted 
the kinescopes to be available to other communities in the United 
States. WTTG sent 102 telegrams to stations in different markets 
offering the summaries at varying rates. No acceptances resulted. Sub- 
sequently, arrangements were made by the NAM to have the sum- 
maries available free of charge to interested stations. No information 
was given by WTTG either in the telegrams or in any communica- 
tion to the stations receiving the summaries that they were being 


supplied by the NAM. 


The Commission informed WTTG by letter that section 317 of the 
Communications Act® had been violated as well as the fairness doc- 
trine. The Commission therein reaffirmed its adherence to the fairness 
principle. The Commission declared that the fairness rule had been 
specifically endorsed by the Congress in the 1959 amendment to section 
315. Further, the Commission pointedly remarked that where a 
station granted time only to those favoring passage of a particular bill 
by Congress, no independent appraisal of the merits of the bill by the 
Commission would be necessary to lead to a conclusion that the 
licensee was not serving in the public interest.* Although no action 


62 Metropolitan Broadcasting Co., 19 P & F Radio Reg. 602 (1960). 

63 74 Stat. 895 (1960), 47 U.S.C. § 317 (Supp. II, 1959-60). 

64 73 Stat. 557 (1959), 47 U.S.C. § 315 (Supp. II, 1959-60). 

65 The requirement of the fairness doctrine that both sides of a controversial issue 
be given expression is at variance with the practice in British broadcasting which 
operates under the so-called “Fortnight Rule,” ic BBC broadcasts allow no talk, 
discussion, or debate on any issue which is being discussed in Parliament or which is 
scheduled for debate in Parliament within two weeks. Paulu, British Broadcasting 
168-73 (1956). Paulu cites an instance during the 1955 election when the BBC can- 
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was taken by the Commission in the WTTG case, the Commission’s 
letter indicates its awareness that unannounced editorializing by a 
licensee, plus the complete failure to provide the opposing viewpoint 
with opportunity to be heard, is a clear violation of the Commission’s 
fairness principle. 

However, the Commission has failed to take a consistent approach 
to situations where licensees editorialize but neglect to comply with 
the fairness rule even though compliance with the latter is the condi- 
tion on which the right to editorialize is granted. Lamar Life Insurance 
Co.* is a case which will be discussed in detail because it combines in 
rare degree problems in sub silentio editorializing and the fairness doc- 
trine which have not yet been resolved. In Lamar the NAACP 
protested to the Commission the programming policies of WLBT-TV 
of Jackson, Mississippi. The first incident complained of occurred in 
1955 when WLBT, an affiliate of NBC, was showing the network 
program, “Home,” on which Mr. Thurgood Marshall, general counsel 
of the NAACP, was being interviewed. According to a newspaper 
account, WLBT-TV’s general manager cut off the program and sub- 
stituted a sign reading “Sorry, Cable Trouble.” On September 26, 
1957, WLBTI-TV presented a panel discussion entitled “The Little 
Rock Crisis.” The participants included Senator James O. Eastland, 
Governor Coleman, Congressman John Bell Williams, other panelists 
and newscaster Dick Sanders. The program represented the segrega- 
tionist point of view. The participants, all of whom were white, gave 
their views on “what the Negro wants and doesn’t want.” The 
NAACP asked the station for time to present the Negro position on 
behalf of a group of Mississippi Negroes. The request for time was 
refused. 

In response to a Commission inquiry, the station replied that time 
was not made available for a reply (1) because the station did not 
regard the matter presented as controversial, and (2) the station did 
not believe that it was required to make time available for speeches of 
elected officials which were in the form of reports to their constituents. 
The station then asked the Commission to advise it if the bases for its 
refusal to give time were wrong. 

As to the first defense of station WLBT-TV, the Commission 


celled a program by the Oxford University Society on the subject “Resolved that the 

methods of science are destructive to the myths of religion.” The program was can- 

celled because the BBC was fearful that the discussion might touch on election issues. 
66 Metropolitan Broadcasting Co., supra note 62. 

6718 P & F Radio Reg. 683 (1959). 
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opinion is most unsatisfactory. The station asserted that the matter 
was non-controversial because the participants merely urged the citi- 
zens to remain calm. The Commission observed that if that was all that 
was involved “it can be urged that no question exists as to fair presen- 
tation.” * But the Commission said that if partisan views were ex- 
pressed, the station would be under an obligation to present the op- 
posing viewpoint. The Commission’s discussion clearly indicates that 
the problem of implementing the fairness doctrine and striking at 
licensee editorializing unaccompanied by presentation of opposing 
views is severely hindered by the absence of any system of criteria 
developed by the Commission which would enable it to determine 
in a comprehensive and analytical procedure when an issue is con- 
troversial.”° 


The Commission directly rejected the argument that where elected 
officials take a position, it is not necessary to comply with the “balanced 
presentation” doctrine.” This part of the Commission letter is un- 
exceptionable. But on an over-all view the Commission response to 
the Lamar situation was completely inadequate. Throughout the Com- 
mission letter the failure to apply meaningful criteria to determine a 


feasible approach which will achieve fairness in the situation com- 
plained of is completely apparent. The FCC relies rather on familiar 
homilies which appear again and again in the programming cases: 

“presentation of program material lies solely with the licensee and the 
Commission cannot determine what particular program he may or 
may not broadcast;” * “the licensee has the responsibility for seeing 
that his authorized facilities are not used to misinform the viewing 
public.” * 


68 Td. at 684. 

69 Tbid. 

70 For a critique of the unformed status of the concept of the “controversial issue” 
as interpreted by the FCC, see Mayo, Radio-Television Free Forum 283-84 (1953) 
(unpublished J.S.D. thesis, Yale University Law School). Mayo points out that several 
relevant criteria have been suggested in order to develop the “controversial issue” 
concept, but notes that the criterion of “contentiousness” has been over-emphasized. 
With regard to the over-emphasis of “contentiousness,” it is noteworthy that in the 
Lamar case the issue is unquestionably “contentious.” It does not follow, however, 
that the FCC will view the issue as controversial under its present policy of making 
occasional references to ostensible criteria only as they are helpful in buttressing what 
are apparently pre-determined conclusions. Some of the criteria which Mayo cate- 
gorizes include “nature of disagreement between espouser and the group demanding 
access for reply, the purpose and effect of the espousal. . . . On the other hand, the 
clarification factor, i.e., whether a reply would facilitate community understanding of 
the issue, has been almost wholly ignored.” Ibid. 

7118 P & F Radio Reg. at 684. 

72 Td. 

73 [bid. 
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When a licensee interrupts a network program presenting a side of 
a controversial issue, for which the licensee has refused to make time 
available, by captioning the television screen “Sorry, Cable Trouble,” 
it would appear that adherence to the fairness principle would demand 
a more vigorous regulatory reaction than refuge into unhelpful pieties 
such as “the standard of public interest is not so rigid that an honest 
mistake or error in judgment on the part of a licensee will be or should 
be condemned where his over-all record demonstrates a reasonable 
effort to provide a balanced presentation of comment and opinion on 
such issues.” ** 

The Lamar case is merely one of the more recent indications that 
the Commission’s editorializing rule (that licensees may editorialize 
only if they comply with the fairness principle’s balanced presentation 
approach) is more a theorem of moral advice to be invoked only oc- 
casionally rather than an effective, meaningful, and constant regula- 
tory standard. 

The weight given a proposal to program editorials by an applicant 
for a broadcast license is a factor which merits consideration in any 
analysis of the FCC’s role in implementing its policy of encouraging 
editorializing by broadcast licensees in a programming context of 
balanced presentation. WORZ, Inc.” is a sample of the Commission 
view as to the weight to be given this factor. WORZ, Inc. involved 
a mutually exclusive application for a construction permit. One of the 
applicants sought a preference because of its intent to express editorial 
opinion on the air from time to time, chiefly on local matters. The 
applicant declared that its editorializing would be clearly labeled and 
that efforts would be made to “obtain expressions by those holding con- 
flicting opinions.” * The Commission declared that the programming 
proposed was meritorious but that it “provides no basis for awarding a 
preference to the applicant.” It would appear that editorializing by 
broadcast licensees is not affirmatively desired by the Commission to 
the extent that it will prefer an applicant who proposes to editorialize 
over another who does not. 

In summary, the Commission’s enforcement of the programming 
standard outlined in its Report on Editorializing has been as incomplete, 


74 Id. at 685 (citing Report on Editorializing para. 18). 
7 12 P & F Radio Reg. 1157 (1957). 

76 Id. at 1217. 

77 Ibid. 
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spiritless, and ineffective as has been the performance of the industry 
itself. 


Ill. THe Farness Docrrine AND Its Evasion 


If stations and networks refuse to discuss an issue which is of public 
importance, does the affirmative obligation of the fairness doctrine 
come into play? The fairness doctrine has not yet been sufficiently 
developed to cope with this problem. It is fairly well accepted by the 
industry that if station licensees editorialize, they must seek out repre- 
sentatives of the opposing view.”* However, suppose a network forbids 
its stations to editorialize on certain issues? In such circumstances 
it is reasonable to assume that the ban might extend to prohibiting dis- 
cussion programs on the forbidden issues. Such an enforced silence 
obviously would be directly in conflict with the purpose of the fair- 
ness doctrine. For this reason, it has been pointed out that the most 
serious deficiency in the fairness doctrine is that a licensee need not 
involve himself at all in an effort to comply with the difficult affirma- 
tive responsibility imposed on him by the “seek out” rule. If the 
licensee does not editorialize and simply refuses or neglects to program 
a particular disputed and important public issue, he has in practical 
effect actually removed himself from operation of the rule.” 

As long as a significant amount of broadcast time has been devoted 
to public issue programming, the licensee need not fear reprisal by the 
Commission when he seeks license renewal. It has been a cherished 
canon of Commission policy that it cannot instruct a licensee to broad- 
cast a particular program. The Commission merely sets forth over-all 
programming standards; the licensee retains the discretion of imple- 
mentation. Consequently, it is apparent that frustration of the fairness 
objective of community enlightenment is completely possible, even 
thoug.: the fairness doctrine, as presently operative, has not been 
“actively” violated.® 

A graphic illustration of the manner in which the discussion of a 
controversial issue can be prevented with no redress available from the 
fairness rule is found in a recent complaint to the FCC from the 
International Union of Electrical, Radio & Machine Workers (AFL- 
CIO). The union bought thirty minutes on twenty-six television 
stations, but five of the stations refused the union’s film entitled “Help 

78 See note 35 supra and accompanying text. 


79 See Mayo, op. cit. supra note 70, at 452. 
80 It has been suggested that problem such as “issue selection” are of the kind which 
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Wanted” which was concerned with unemployment caused by the 
decentralization policies of the major electrical companies. General 
Electric was specifically identified as a participant in this policy. 
The five stations accepted the program, but subsequently refused to 
run it. The IUE asked the FCC to compel the station to sell them 
the time requested. The IUE president bitterly criticized the action 
of the stations: 






To reject a program such as “Help Wanted” on the ground that it 
is controversial or objectionable is unwarranted censorship, intended 
to effectuate some editorial prejudice of the stations, if not the com- 
mercial and industrial policies of their owners and advertisers.** 





























The stations defended on the basis of three main arguments: (1) 
one station said it had a policy of not accepting negative advertisements; 
(2) a second station did not accept the program because of fear that 
it contained defamatory material; and (3) a third felt that it was not 
in the “public interest” to present the program.” A very interesting 
reaction to the problem presented by the IVE film was that of station 
WABC-TV, New York. That station determined that the film was 
a “controversial issue program.” On that basis it was reviewed and 
found acceptable for telecasting by the station. The statement of the 
general manager of WABC-TV indicates that by so labeling the pro- 
gram the station was complying with the “policies . . . of the FCC, 
toward a controversial program.” * In other words, WABC-TV now 
had a responsibility to offer time to the opposing side on industrial 
decentralization. 


The arguments of the stations refusing to program the IVE films 
illustrate the many problems involved in applying the fairness doctrine 
and the variety of rationalizations available to licensees who do not wish 
to give time to a particular issue. An analysis of the arguments of the 
refusing stations is helpful in this regard. The issue presented by 
argument (1)—that the station did not accept controversial or negative 
arguments—has been ruled upon by the Commission. The Commission 
has declared that the mere fact that the presentation of a controversial 
issue arises in the form of an advertisement does not suffice to free the 





can + apaee resolved by study and analysis by an independent evaluating unit. Id. 
at 412-13. 


81 Broadcasting, April 13, 1959, p. 94. 
82 Tbid. 
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licensee from the obligation he is otherwise under in the presentation 
of controversial issues.* 


The issue presented by argument (2) is that the licensees feared 
liability for libel. It is certainly true that licensees are presently not 
exempted from liability for libels arising in public issue programming. 
However, the Supreme Court has held that licensees are extended such 
immunity in the context of the “equal-time” provision of section 315 
of the Communications Act. In view of the 1959 amendment to 
section 315 codifying the fairness doctrine,® it might be argued that 
such protection is now extended to libel suits against licensees arising 
from programming presented in compliance with the fairness doctrine. 
Since, however, in the fairness area, licensees are under no obligation 
to accept the program format or content of those desiring access, it is 
unlikely that libel immunity will be extended by the courts to licensees 
in this area. 

The third argument raises a difficult issue. The former FCC Chair- 
man, Mr. Ford, declared that the Commission had no desire to tell a 
broadcaster “that he should or should not broadcast any particular 
program.” ** However, if the Commission cannot insist that the fair- 
ness doctrine demands that time be granted to present a particular 
program on a specified issue, it is hard to escape the conclusion that 
the doctrine is completely without force in a particular situation as 
long as there has been no initial espousal. 

The foregoing discussion illustrates the many rationalizations avail- 
able to licensees desirous of evading compliance with the fairness doc- 
trine in a particularized situation. No indication appears in the Com- 
mission reports that the recalcitrant licensees in the [UE situation were 


ever requested by the Commission to give broadcast time to the public 
issue involved, 


The summary presented of the [UE situation indicates that evasion 
of the fairness rule is an easy task. A re-evaluation of the fairness rule 
which attempts to structure the rule to make evasion more difficult 
must begin with an inquiry into the motivation of evasion. The IUE 
situation suggests that the failure to present a particular issue on broad- 
casting is often not predicated on merely an anti-intellectual resistance 
to consideration of serious social, economic, and political problems 


84 Sam Morris, 3 P & F Radio Reg. 154 (1948). 


85 Farmers Educ. & Co-op. Union of America v. WDAY, Inc., 360 U.S. 525 (1959). 
86 73 Stat. 557 (1959), 47 U.S.C. § 315 (Supp. IT, 1959-60). 
87 Broadcasting, Aug. 31, 1959, p. 83. 
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(although such disinterest is occasionally a factor). Equally, if not 

more important, the particular motivation against presentation of a 

particular issue may rest on the assumption that the issue is well sup- 
rted in the community. 

Indeed, the broadcast licensee may concur with the community 
consensus which he believes to exist concerning a particular issue. On 
the other hand, he may not concur at all but simply may not choose to 
bear the burden of questioning that consensus. For any of these reasons, 
a licensee may choose not to give time to an issue rather than be 
obliged to give time to all sides of it. Paradoxically, it is precisely in 
the area where fairness is most susceptible of evasion that the objectives 
of the doctrine—an enlightened and informed democratic community 
—are most in need of implementation. 


In a recent study of the challenge that contemporary power concen- 
trations present to the goals and processes of democratic society,* 
Professor David Spitz remarked that, in a hetereogenous society such 
as ours, difference of opinion is necessarily manifest. When opinion ap- 
pears to be solidified on an issue from an institutional point of view— 
the mass media all concur in their treatment of it—the apparent una- 
nimity results less from community agreement than from a particular 
power source having managed to dominate or influence the institutional 
sources of opinion: 


. .. [C]onflicting interests and desires breed both conflicting opin- 
ions and a multiplicity of organized groups and associations that 
bring pressures of their own to bear in defense of their particular 
views. In such a society no one set of opinions can hope to be 
habitually accepted. Public sentiment can no longer control the 
minds and behavior of men through the subtle workings of habit 
and custom alone, for now there are conflicting habits.and customs, 
and with them conflicting and competing loyalties. Conformity to 
a particular set of opinions, consequently, can only be achieved 
through the direct or indirect interposition of an organized power 
bloc, which restricts or curtails the normally wide ranges of opinion 
in order to compel, if not inner conviction, at least outer com- 
pliance.® 


It has been observed that it is the unique responsibility of the fair- 
ness doctrine to preclude “restraints on expression by ‘private’ groups as 


well as ‘governments,’ thereby effecting a substantial change in the 


88 Spitz, Democracy and the Challenge of Power (1958). 
89 Td. at 54. 
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free speech principle as ordinarily construed under the First Amend- 
ment.” *° The fairness doctrine is unquestionably a governmental 
response to the increasing power of private restraints on individual and 
group expression. Consequently, the effect of a failure to present an 
issue because of an unwillingness to be obligated to present the entire 
spectrum of opinion concerning that issue could result in completely 
devitalizing the fairness doctrine. A critical approach to the issues that 
confront members of a democratic society, all of whom have a role in 
the decision-making process, is the ultimate objective of the fairness 
doctrine’s balanced presentation requirement. It has been said by 
Harold Lasswell, one of the most astute critics of contemporary com- 
munications problems, that: 


Rational action on behalf of democratic values calls for the clarifi- 
cation of objectives, the invention of policy alternatives, and the 
evaluation of available alternatives. In a word, it is important to 
adopt a problem-solving orientation toward the processes of democ- 
racy.* 


When a licensee refuses to give time to an issue because it wishes to 
escape the obligation of presenting “available alternatives,” it is frus- 
trating not only the fairness doctrine but the democratic process as well. 
Without a comprehensive and systematic audit of program content, it 
is of course impossible to determine where a pattern of issue aversion 
has developed. But the current ease of evading the obligation imposed 
on the licensees by the fairness rule requires that the Commission under- 
take a comprehensive inquiry into program analysis. Otherwise, the 
functioning of the fairness doctrine is going to be halted exactly in that 
area where its operation could be most salutory. 


IV. Tue Farrness Doctrine AND THE First AMENDMENT 
A. The Constitutionality of the Fairness Doctrine 


The theory that the fairness principle is in harmony with the first 
amendment has not been completely accepted, even within the Com- 
mission. In a separate opinion filed with the majority opinion in the 
Report on Editorializing, Commissioner Jones said that although he 
agreed with the majority that broadcast licensees should be permitted 
to editorialize, he did so because the first amendment compelled this 


90 See Mayo, op. cit. supra note 70, at 434. 
91 Lasswell, Political Power and Democratic Values, in Problems of Power in 
American Democracy 59 (Kornhauser ed. 1957). 
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result. The majority reached this conclusion on a determination that 
editorializing was in the public interest. He vigorously rejected the 
concept that the Commission could condition a licensee’s right to 
editorialize with the requirement that the licensee comply with the 
fairness rule. He stated that to attach prospective conditions to a 
licensee’s right to editorialize was a prior restraint prohibited by the 
first amendment.** “I would not say to the licensee as does the Com- 
mission’s decision, “You may speak but only on the prospective con- 
ditions that are laid down in our report.’ For my part, I would merely 
say to the licensee, “You may speak.’ ” * 


Whether the Supreme Court would take a view of the fairness doc- 
trine similar to that held by Commissioner Jones is difficult to de- 
termine. Recent opinions of the Supreme Court indicate that at least 
some of the Justices are convinced that the meaning of the first amend- 
ment as applied to any particular mode of communication is necessarily 
dependent on the particular structure of the communication method 
being considered. In Joseph Burstyn, Inc. v. Wilson,* Mr. Justice 
Clark observed that “To hold that liberty of expression by means of 
motion pictures is guaranteed by the First and Fourteenth Amend- 
ments, however, is not the end of our problem. . . . Each method [of 
expression | tends to present its own peculiar problems.” * In Kovacs v. 
Cooper,** the Supreme Court considered the constitutionality of a mu- 
nicipal ordinance prohibiting sound trucks emitting “loud and raucous 
noises.” In his concurring opinion, Mr. Justice Frankfurter cogently 
summarized for the Court the argument for the ordinance’s unconsti- 
tutionality and then with equal cogency dismissed it: 


It is argued that the Constitution protects freedom of speech: free- 
dom of speech means the right to communicate, whatever the physi- 
cal means for so doing; sound trucks are one form of communication; 
ergo that form is entitled to the same protection as any other means 
of communication, whether by tongue or pen. Such sterile argu- 
mentation treats society as though it consisted of bloodless cate- 
gories. The various forms of modern so-called “mass communica- 
tions” raise issues that were not ifnplied in the means of communica- 
tion known or contemplated by Franklin and Jefferson and Madison. 
Cf. Associated Press v. U.S., 326 U.S. 1. . . . Broadcasting in its turn 





92 Report on Editorializing 216. 
93 Id. at 217. 

94 343 U.S. 495 (1952). 

95 Td. at 502-03. 

96 336 U.S. 77 (1949). 









THE GEORGE WASHINGTON LAW REVIEW 


has produced its brood of complicated problems hardly to be solved 
by an easy formula about the preferred position of free speech. 


Mr. Justice Black’s “preferred position” theory of the first amend- 
ment led him to the conclusion in Kovacs that restricting the use of 
sound trucks by municipal ordinance is unconstitutional.** He rested 
his decision primarily on the difficulties which modern mass media 
present to those seeking access to espouse their ideas. The use of sound 
trucks is a medium of expression which is relatively open to all. Conse- 
quently, Mr. Justice Black determined that the interests of the first 
amendment required a decision holding an ordinance limiting this form 
of expression invalid. He wrote: 


There are many people who have ideas that they wish to disseminate 
but who do not have enough money to own or control publishing 
plants, newspapers, radios, moving picture studios, or chains of 
show places. Yet everybody knows the vast reaches of these power- 
ful channels of communications which from the very nature of our 
economic —_ must be under the control and guidance of com- 
paratively few people. On the other hand, public speaking is done 
by many men of divergent minds with no centralized control over 
the ideas they entertain so as to limit the causes they espouse.® 


From this language it is unlikely that Mr. Justice Black’s theory of 
the first amendment is at odds with a Commission programming 
standard such as the fairness rule which requires that broadcast 
licensees give access to all shades of opinion on a particular issue. Some 
staff members of the FCC have expressed to the writer their off-the- 
record opinion that in a test of the constitutionality of requiring broad- 
cast licensees to abide by specific program standards, the “preferred 
position” theory of Justices Black and Douglas would lead them to 
a conclusion that regulation of program content, or indeed over-all 
supervision of programming, is unconstitutional. But, quaere, whether 
Mr. Justice Black’s strong feeling that dissenting opinions should have 
access to the public mind through communications media would resist 
a concept of governmental regulation designed to afford that very 
objective. The “preferred position” theory has hitherto been con- 
cerned with a situation where governmental restraint of individual 
expression was at issue.°? But in the case of an administrative regula- 


97 Td. at 96. 

98 336 U.S. 77, 98 (dissenting opinion). 

99 Td. at 102. 

100 See Mr. Justice Douglas’ opinion in Superior Films vy. Department of Educ. of 
Ohio, 346 U.S. 587 (1954). In a concurring opinion to the majority per curiam de- 





FCC FAIRNESS DOCTRINE 27 


tory policy such as the fairness principle, the issue is the constitution- 
ality of a governmental regulatory policy which prohibits restraints 
on individual expression by other private groups or individuals. It is 
at least arguable that upholding an affirmative regulatory policy, which 
does not restrain expression but requires it, would only be an implemen- 
tation of the “preferred position” theory in the context of the broad- 
casting media. 


B. The Rationale of the Fairness Doctrine 


The FCC's fairness doctrine represents an attempt at governmental 
action to encourage the free flow of ideas in broadcasting. The growth 
in community acceptance of fairness doctrine objectives is evidenced 
by the attitude of the Commission on freedom of the press which has 
urged that the government set up machinery to accomplish similar 
goals in the newspaper fields.*° 

The question arises: what is the relationship of the first amendment 
to the affirmative governmental action manifest in the FCC’s fairness 
doctrine? In some quarters the issue is clear; “compulsory broad- 
mindedness,” as Professor Chafee calls the fairness doctrine, is com- 
pletely authorized by the first amendment.’ 

To many, a reading of the first amendment which requires the gov- 
ernment to take affirmative action to prevent private groups from 
abridging freedom of the press or freedom of speech will appear 


cision, Mr. Justice Douglas made some remarks reaffirming his belief that broadcasting 
is protected by the first amendment. He wrote at 598: 
Motion pictures of course are a different medium of expression than the public 
speech, the radio, the stage, the novel, or the magazine. But the First Amend- 
ment draws no distinction between the various methods of communicating ideas. 
. In this nation every writer, actor, or producer, no matter what medium 
of expression he may use, should be freed from the censor. 

A reading of the above-quoted language, which was not focused on the context in 
which it was uttered, would indicate that governmental regulation of expression in 
toontencting 3 is prohibited in toto. But Douglas is speaking in a censorship context. 

istrative agency cannot demand the presentation of one program nor can it 

setae the presentation of another. But is it prohibited from asserting that broadcast 

licensees, as the controllers of a limited forum, must operate that forum under an 

Rote, of presenting the complete spectrum of opinion when a particular issue is 
scuss 

101 See Hocking, Freedom of the Press 227 (1947), wherein affirmative governmental 
action is recomm: : 

Without intruding on press activities, government may act to improve the con- 
ditions under which they take place so that the public interest is better served— 
as by making distribution more universal and equable, removing hindrances to 
the free flow of ideas, reducing confusion and promoting the reality of public 


debate. 
102 2 Chafee, Government and Mass Communications 638 (1947) : 
The FCC is the one department of the government which probably has the power 
to compel some measure of broadmindedness. . . . Whether it ought to do so 
in these cases is an important question, but it can do so if it sees fit. This i is, I 
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strained. Concerning this issue, Professor Arthur S. Miller has recently 
concluded that the role of the Supreme Court in the constitutional law 
of the future will be to expand constitutional prohibitions against 
government to encompass the “responsibility of groups to adhere to 
the fundamental prescriptions of the Constitution.” *° 


In Professor Miller’s view the rise of great corporations and labor 
unions (and we might add such power accretions as the broadcasting 
networks and the newspaper chains) has resulted in an immeasurable 
increase in the power of groups, or private governments, over the 
liberties of individuals. Consequently, it has become a function of 
Congress to establish the ground rules under which these groups can 
operate while at the same time restricting them from doing injury to 
the rights of individuals guaranteed by the Constitution. Miller sum- 
marizes the Congressional function in this area: “Rather than try to 
take over and make the decisions, Congress merely provides the frame- 
work so that decision-making can be regularized and widely shared 
throughout the nation.” ’* The FCC, functioning on the basis of 
authority delegated to it by Congress, has sought through the fairness 
doctrine to provide a framework to assure meaningful and widely 
shared decision-making. 


The essence of Professor Miller’s theory is that the new constitution- 
alism extends the prohibition against governmental restraints upon con- 
stitutionally protected rights to private groups infringing those rights. 
The function of the Supreme Court in this development is that by 
“enlarging the zone of officiality” the Court prevents “the excessive 
use of arbitrary power by private lawmaking groups.” *° Supreme 
Court development of this idea in terms of broadcasting could mean 
that where a “private government,” a network, or a broadcast licensee, 
refused to make time available to present a particular view on a dis- 
puted public issue, such a group would be found to have abridged the 
“freedom of the press.” 1% 


Professor Miller’s theory does not break as much new ground as 


believe, the sensible view to take until the Supreme Court passes on the point. 

103 Miller, The Security State, 10 Stan. L. Rev. 620, 655 (1958). 

104 Td. at 654. 

105 Td. at 655. 

106 This would not entail an extension of the first amendment inconsistent with its 
previous development. The first amendment has been extended to state action re- 
stricting freedom of expression and freedom of the press. Gitlow v. New York, 268 
U.S. 652, 666 (1925) (dictum). As Professor Miller remarks, supra note 103, at 664: 

The historical trend of judicial decision-making has been that of bringing more 
and more activity within the reach of the limitations of the Constitution. Since 
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might appear. If the interpretation of at least one first amendment 
scholar is correct, the social desiderata which animated the drafting of 
the first amendment are identical with the objectives of the fairness 
doctrine’ and the recommendations of the Commission on Freedom 
of the Press.*°* Professor Alexander Meiklejohn’® distinguishes be- 
tween freedom of speech concerning matters of self-government or 
public speech, which he believes to be protected by the first amend- 
ment, and private expression, which he believes to be protected by the 
fifth amendment. Meiklejohn’s interpretation of the first amendment 


is more instructive when evaluated in terms of fairness doctrine ob- 
jectives: 


[The first amendment’s] purpose is to give to every voting member 
of the body politic the fullest participation in the understanding of 
those problems with which the citizens of a self-governing society 
must deal. When a free man is voting, it is not enough that the 


truth is known by someone else, by some scholar or administrator, 
or legislator.'*° 


This view compares very favorably with that of the FCC: 


If, as we believe to be the case, the public interest is best served in 
a democracy through the ability of the people to hear expositions 
of the various positions taken by responsible groups and individuals 
on particular topics and to choose between them, it is evident that 
broadcast licensees have an affirmative duty generally to encourage 
and implement the broadcast of all sides of controversial public issues 
over their facilities, over and beyond their obligation to make avail- 


able on demand opportunities for the expression of opposing 
views.111 


An examination of the Commission’s exposition of the fairness doc- 
trine in the Report on Editorializing reveals that it based its legal 
authority for the doctrine on the Federal Communications Act and on 
the provision that licenses and renewals be granted only if the licensee 
has performed and will perform in the “public interest.” "? Although 


it has often been suggested that the first amendment forbids attempts 


1789, moreover, more and more governmental activity has been made subject to 
due process. 


107 See Report on Editorializing 206. 

108 Hocking, op. cit. supra note 101, at 219-20. 

109 Meiklejohn, Free Speech: And Its Relation to Self-Government (1948). See 
oon Zechariah Chafee’s critique of Meiklejohn’s book in 62 Harv. L. Rev. 891 

110 Meiklejohn, op. cit. supra note 109, at 88. 

111 Report on Editorializing 206. 

112 Td. at 203, 209. 
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to create and implement programming standards such as the fairness 
doctrine,!"* it has never been contended that the FCC’s fairness doctrine 
is required by the first amendment. It is at least arguable that the 
“press” clause of the first amendment is violated if a broadcast licensee 
presents only one facet of opinion and denies time to a spokesman for 
the contrary view. This argument gathers added force if it proceeds 
from an interpretation of first amendment aims similar to that held by 
Professor Meiklejohn: 


The primary purpose of the First Amendment is, then, that all the 
citizens shall, so far as possible, understand the issues which bear 
upon our common life. That is why no idea, no opinion, no doubt, 
no belief, no counterbelief, no relevant information may be kept 
from them. Under the compact upon which the constitution rests, 
it is agreed that men shall not be governed by others, that they 
shall govern themselves.1"* 


Under this theory, if there were no formal fairness doctrine, and 
station licensees were permitted to broadcast their views with no ob- 
ligation to grant spokesmen for opposing views time in which to speak, 
would such silenced spokesmen have a right to speak based upon the 


first amendment? Under the case law the answer would appear to be 


in the negative."!® It has been held in this context that the first amend- 


ment confers no private rights creating a cause of action by which one 
individual may bring suit against another for violation of his right of 
free expression.'"® Of course, Miller’s hypothesis of a new constitu- 
tionalism involving an indefinite extension of first amendment protec- 
tion toward the prohibition of private restraints on individual expres- 
sion might one day overturn the present state of the law. However, 
on the theory that a governmental restraint was involved, an approach 
which concluded that the amendment compels the fairness doctrine 
would demand that the Commission take action whenever an indi- 
vidual’s reasonable demands for equal opportunity to express an aspect 
of a public issue opposed or not presented by a broadcast licensee were 
denied. Both of these approaches proceed from a viewpoint which 
insists that there is no constitutional limitation on affirmative govern- 


mental action designed to prevent private groups from doing that 


113 See summary of Commissioner Jones’ view of the constitutionality of the fairness 
doctrine, text supra at 25. 

114 Meiklejohn, op. cit. supra note 109, at 88-89. 

115 See McIntire v. William Penn Broadcasting Co., 151 F.2d 597 (3d Cir. 1945). 
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which government may not do—abridge individual or group expression. 
In short, to the argument that the Constitution runs only against 
governments, the question may be asked, as Professor Miller suggests, 


“Is it now time to recognize the dimensions of private govern- 
ments?” 117 







V. Tue Farrness Doctrine: RECENT TRENDS IN Its 
DEVELOPMENT AND Its OPERATION 


A. The Impact of Revised Section 315(a) 


The decade that has passed since the Commission’s formal pro- 
nouncement of fairness as a programming policy in its Report on 
Editorializing has seen the fairness principle integrated directly into 
the Federal Communications Act. Section 315(a) of the Act was 
amended by Congress in 1959 to include the words: 


Nothing in the foregoing sentence shall be construed as relieving 
broadcasters, in connection with the presentation of newscasts, news 
interviews, news documentaries, and on-the-spot coverage of news 
events, from the obligation imposed upon them under this Act to 
operate in the public interest and to afford reasonable opportunity 
for the discussion of conflicting views on issues of public impor- 
tance.148 


The import of this new language is much disputed. The Commission 
in a recent letter rebuking a licensee for a fairness rule violation re- 
ferred to the above-quoted language as a statutory indorsement of the 
Commission’s “fair presentation” policy." A former Chairman of the 
FCC, John Doerfer, who had previously expressed deep misgivings 
concerning the Commission’s legal authority to impose proper pro- 
gramming standards, declared that amended section 315(a) sup- 
plied the necessary statutory authorization for imposing standards in 
the fairness area in programming. Doerfer interpreted the above- 
quoted provision as a requirement that broadcasters give time to all 
political partisans who desire to voice opposition to anything said on 
radio and television. If Chairman Doerfer’s interpretation is correct, 
the amendment to section 315 represents a fascinating illustration of the 


transformation of an administrative policy into a statutory mandate.’”° 


117 Miller, supra note 103, at 662. 

118 73 Stat. 557 (1959), 47 U.S.C. § 315(a) (Supp. II, 1959-60). 

119 Metropolitan Broadcasting Corp., 19 P & F Radio Reg. 602, 605 (1960). 

120 Commissioner Doerfer’s view on section 315, as amended, cannot be attributed to 
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Broadcasting bitterly attacked Doerfer’s interpretation of the new 
amendment for being at variance with the legislative intent: 


[The sentence in section 315 under discussion] was plainly in- 
tended to be nothing more than a reminder that despite the new 
freedoms specifically granted in the preceding sentence, broad- 
casters must continue to operate according to the broad public 
interests which are referred to throughout the Communications Act. 
No new restrictions whatever were intended or implied.'*" 


An inquiry into the legislative history of revised section 315 (a) 
reveals that the last sentence of the statute was intended to codify the 
fairness principle rather than merely to remind the broadcasters to 
operate in the public interest. The Senate report on the amendment 
to section 315 specifically addressed itself to the problem of inter- 
preting revised section 315(a). The report declared that the exemp- 
tion of certain types of programs from the application of section 315 
was not intended to dilute the Commission’s requirement as to fair 
presentation of public issues. The report announced: 


In recommending this legislation, the committee does not diminish 
or affect in any way Federal Communications Commission policy 
on existing law which holds a licensee’s statutory obligation to serve 
the public interest is to include the broad encompassing duty of 
providing a fair cross section of opinion in the station’s coverage of 
public affairs and matters of public controversy.!*? 


The conference report on the 1959 amendment to section 315, 
which resolved the differences between the House and Senate versions 
of revised section 315, said of the language referring to discussion of 
public issues that “it is a restatement of the basic policy of the ‘standard 
of fairness’ which is imposed on broadcasters under the Communica- 
tions Act of 1934.” 8 In light of the foregoing, it is clear that the 
legislative intent behind the addition of the disputed language con- 
cerning the fairness doctrine in revised section 315 was to express 
approval of the Commission’s policy and to affirm that policy expressly 
in the statute. 
any special affection for the fairness doctrine. In at least one case he has questioned the 
legal basis of the Commission’s insistence upon a well-balanced program structure, 
and what the elements of such a requirement should be. See his dissent in Miami 
Broadcasting Co., 14 P & F Radio Reg. 125, 126-29 (1956). 

121 Broadcasting, Oct. 26, 1959, p. 132. 


122 S. Rep. No. 562, 86th Cong., Ist Sess. 13 (1959). 
123 H.R. Rep. No. 1069, 86th Cong., Ist Sess. (1959). 
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B. The Fairness Doctrine and Section 315 




























Since the revision of section 315,!** it is now difficult to determine 
whether the fairness doctrine can be properly considered as functioning 
independently of that statute. Section 315 requires that broadcast 
licensees who permit their facilities to be utilized by a legally qualified 
candidate for public office provide “equal opportunities” to opposing 
candidates if such time is requested. A station may allow one candidate 
to speak if his opponent does not wish to speak. Section 315 does not 
prohibit one-sidedness where the one-sidedness arises by default; it 
merely creates a legal basis whereby equal time can be secured if it is 
desired.?75 

On the other hand, in the context of controversial issues in which 
the fairness doctrine comes into play, the licensee has an affirmative 
duty to seek out a representative opposing voice. The fairness doc- 
trine is specifically intended to prevent the one-sided presentation of 
issues. Therefore in comparison to the affirmative duty which the 
fairness doctrine’s “seek out” rule imposes on broadcast licensees, the 
section 315 equal time rule is less stringent. 

An interesting distinction between the equal time rule and the fair- 
ness doctrine is that candidates who are given equal opportunities are 
authorized to determine for themselves the programs which they de- 
sire.1** In the fairness doctrine area, however, broadcast licensees are 
permitted to set forth the type of program which shall be the vehicle 
for expression of the opposing view. 


C. The Development of an “Equal Opportunities’ Approach to 
Fairness Doctrine Violations 













In recent interpretations of the fairness doctrine as applied to 
editorializing by broadcast licensees, the Commission has come very 
close in several instances to setting forth an “equal time” requirement 
for the presentation of opposing views. This development is seen 
particularly in the cases that arose concerning the controversy over 
subscription television. | 

In WSOC Broadcasting Co.'*" the licensee had editorialized against a 
subscription television in the station’s programs by means of a large 


124 73 Stat. 557 (1959), 47 U.S.C. § 315 (Supp. II, 1959-60). 
125 See Friedenthal and Medalie, The Impact of Federal Regulation of Political 
Broadcasting : Sec. 315 of the Communications Act, 72 Harv. L. Rev. 445, 447 (1959). 
126 Td. at 454. 
12717 P & F Radio Reg. 548 (1958). 
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number of spot announcements. Three months after this editorializ- 
ing, it offered time to the three principal subscription television groups. 
In a letter directed to the station, the Commission declared that the 
licensee had not complied with its obligation to take affirmative 
measures to seek out timely presentation of opposing views. The 
licensee asserted that the pro-pay-television side of the controversy 
had been given ample publicity by newspapers and magazines. But 
the Commission pointed out that the requirement of fairness must be 
satisfied by the licensee’s own performance, irrespective of the position 
taken on the issue by other media. 

The WSOC case required that the licensee take timely measures 
to seek out an opposing view. In Alabama Broadcasting System, Inc.,'** 
the Commission came very close to taking an “equal time” approach 
to the fairness doctrine. The station involved broadcasted a program 
about subscription television between 6:15 and 6:30 p.m., January 
31, 1958, in which the station’s local news director presented views 
favoring “free television” as opposed to “pay-television.” He urged 
listeners to write to the station so that their views could be passed on 
to a Congressional committee investigating the subject. Subsequently 
the station broadcasted a program during the morning of February 3, 
1958, in which two of the station’s employees took the pro-pay- 
television side of the argument, and one took the contrary view. No 
suggestion was made to viewers that they write to the station nor 
was any mention made of the urgency of doing so prior to Congres- 
sional action. The Commission, in a letter to the offending station 
(WABT) informed it that it had not complied with the Commission’s 
fairness doctrine requirements. The Commission then announced 
what the doctrine would demand in this situation: 


A standard of reasonable fairness would call for the presentation by 
a proponent of subscription television during the same evening or 
at approximately the same time on a week day shortly thereafter.!”® 


In an earlier case,’*° the Dominican Republic’s Information Center 
complained about the CBS radio documentary, “The Galindez- 
Murphy Case” presented over CBS on May 20, 1957, from 8:00 to 
9:00 p.m. The Center directed an inquiry to the FCC to ascertain 
whether CBS should not be required to accept sponsored time if free 


128 17 P & F Radio Reg. 273 (1958). 
129 [d. at 274. 
130 Dominican Republic Information Center, 16 P & F Radio Reg. 430 (1957). 
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time were not made available. The Commission observed that CBS 
had made unsuccessful efforts to obtain an interview or statement out- 
lining the position of the Dominican Republic with regard to the 
Galindez-Murphy case and acquitted CBS of any failure to comply 
with the fairness rule. 

Yet in WSOC, where the station had offered time to three pro- 
pay-television groups subsequent to the broadcast of the licensee’s 
anti-pay-television broadcast, it was declared that the affirmative obli- 
gation imposed by the fairness rule had not been satisfied." 


The approach taken in the Dominican Republic case is based on 
section 315 which acquits the licensee of responsibility if he makes his 
facilities available to those requesting access. But the most celebrated 
aspect of the fairness rule has occurred where the opposing view does 
not directly seek access. The licensee must then “seek out” a repre- 
sentative voice for the opposing view. The Commission’s approach in 
the Dominican Republic case comes perilously close to revoking the 
“seek out” rule. The Commission declared that if a licensee affords 
time over his facilities for an opinion on a controversial issue of public 
interest and importance, he is under an obligation to insure that reason- 
able opportunity be available for the presentation of opposing view- 
points. Consequently, the Commission letter concludes: “If, in a 
particular instance, a licensee fairly and reasonably affords such op- 


portunity, he cannot be said to have failed to fulfill his obligation as a 
licensee.” 1°? 


A comparison of the Dominican Republic case with the WSOC 
case suggests that so far as the Commission is concerned, different 
controversial issues require differing measures of affirmative duty on 
the part of broadcast licensees. Analyzing the Commission’s letters in 
the pay-television cases would indicate that licensees who have edi- 
torialized against subscription television must give proponents an 
equal opportunity to be heard. A requirement of “equal oppor- 
tunity” is of course to be distinguished from one of “equal time.” 
It is very likely that “reasonable opportunity” in the “fairness” 
portion of revised section 315 now requires licensees to give “equal 
opportunity” to protagonists of opposing views on broadcasting. Since 
the fairness doctrine is geared to the goal of community enlighten- 


ment, a requirement that the opposing view be scheduled so that the 


131 Supra note 127. 
132 16 P & F Radio Reg. at 431. 
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give-and-take of discussion and debate can be creatively maintained 
would appear to be a sound one. 


D. The Operational Significance of Revised Section 315 


The question remains whether direct incorporation of the fairness 
doctrine into the Communications Act will result in a measure of 
enforcement different from that which existed when the doctrine 
was first voiced as administrative policy. It would appear at the out- 
set that section 312(b) of the Communications Act could be invoked 
with greater ease by the Commission. That provision grants the Com- 
mission authority to issue cease and desist orders: 


Where any person (1) has failed to operate substantially as set 
forth in a license, (2) has violated or failed to observe any of the 
provisions of this Act, or section 1304, 1343, or 1464 of title 18 of the 
United States Code, or (3) has violated or failed to observe any rule 
or regulation of the Commission authorized by this Act or by a 
treaty ratified by the United States, the Commission may order such 
person to cease and desist from such action.'* 


Provision (1) of section 312(b), which authorizes issuance of 
cease and desist orders where the alleged offender has not performed 
as set forth in his license, has never been utilized for fairness doctrine 
violations. Now that the fairness rule is codified in revised section 
315, it would appear that there exists a precise statutory basis for the 
issuance of a cease and desist order. Yet the problem arises: in what 
context could a cease and desist order be invoked? 

In a case involving a fairness doctrine violation arising since the 
enactment of revised section 315, the Commission referred to the 
“fairness” language in the new statute as merely registering Congres- 
sional approval of what had hitherto been Commission policy. In 
Metropolitan Broadcasting Corp., the Commission intimated, that in 
determining whether programming has been in the “public interest,” 
the fairness violation at issue might, if no redress is afforded, result in 
license denial when renewal is sought.'** But the threat of license denial, 
whether stated or oblique, has long been the only weapon brandished 
by the Commission in its attempt to enforce the doctrine by letter. 

A cease and desist order is designed to deal with particular situa- 

133 74 Stat. 894 (1960), 47 U.S.C. §312(b) (Supp. II, 1959-60) 


134 Metropolitan Broadcasting Corp., 19 P & F Radio Reg. 602 ( 1960). 
135 See 19 P & F Radio Reg. at 605. 
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tions. It has never been used by the Commission in a fairness context. 
Nevertheless, it is a regulatory device which would aid greatly in 
expediting enforcement of the fairness doctrine. To invoke the cease 
and desist order sanction the complainant would inform the Com- 
mission of a violation. It would then be the Commission’s obligation, 
if the circumstances warranted, to issue a cease and desist order. A 
charge of censorship would not be well taken because the cease and 
desist order would merely restrain the licensee from refusing the 
complainant equal opportunity for presentation of his point of view. 
The licensee would not be ordered to broadcast any particular pro- 
gram. A cease and desist order restraining the licensee from refusing 
to grant the complainant “equal opportunity” would be proper; it 
would not compel a licensee to broadcast or not to broadcast any 
particular program.’** 


VI. Tue Farrness Doctrine: SoME REFLECTIONS 
AND A SUMMARY 


The Commission in its letter in the Dominican Republic case 
declared that “although the Commission has not adopted rules which 
specifically delineate the obligations of broadcast stations with re- 
spect to the broadcast of editorial opinion on matters of public 
interest and controversy .. . ,” *** the Commission’s position has been 
expressed in the Report on Editorializing. The difficulty is that the 
Commission statement of the licensee’s obligation is not clear in the 
Report or anywhere else. Former Commissioner Ford sharply criti- 
cised the vagueness of Commission standards in the programming 
area: “I know of no place in which the policies of the Commission 
concerning programs are available.” *** Ford said that he considered 
it most unjust for the Commission to “lie in ambush,” then focus on a 
broadcasting practice which violates its concept of the public interest 
and “make an example of an uninformed broadcaster.” **° In view of 

136 For a case where a similar procedure was employed, see Rev. J. Richard Sneed, 
15 P & F Radio Reg. 158 (1957). However, in the Sneed case, where a minister 
protested the cancellation of a particular religious program and sought a cease and 
desist order to restrain the licensee from dropping the program, the Commission said 
that 48 Stat. 1091 (1934), 47 U.S.C. § 326 (1958) (the anti-censorship provision) for- 
bade it from ordering a licensee to broadcast a particular program. However, as 
pointed out, a demand for “equal opportunity” would escape this objection. It is sig- 
nificant that in Sneed the Commission expressedly declared that it was authorized to 
issue cease and desist orders for violation of its programming standards, 

13716 P & F Radio Reg. 430, 431 (1957). 


138 Broadcasting, Aug. 31, 1959, p. 82. 
139 Tbid. 
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the obscurity which currently characterizes the requirements of the 
fairness doctrine, it may be helpful to consider some other legislative 
solutions to the problem of balanced presentation which have been 


proposed. 


A. Some Alterative Proposals and Their Implications 


There is a basic desideratum which the fairness doctrine seeks to 
achieve—that radio and television broadcasting give a significant seg- 
ment of their time to the full and adequate treatment of publicly im- 
portant issues. There have been various legislative proposals to Congress 
from the earliest days of broadcasting regulation to the present de- 
signed to achieve these desired results. A summary of some of these 
proposals will be helpful to a consideration of the confusing problems 
arising under the present law. 


In 1934 the United States was engaged in a great controversy over 
passage of the Wagner-Hatfield Amendment."*° That proposal would 
have required that 25 percent of the facilities and time of broadcast 
licensees be allotted to religious, cultural, agricultural, co-operative, 
labor, and similar non-profit organizations.'** This proposed amend- 


ment to the Communications Act was defeated.'*? 


In 1935 three bills were introduced which would have obligated 
stations to reserve specified hours to unrestricted discussion of public 
issues, on a free-time basis, and would have protected licensees from 
libel suits on matters which concerned the broadcasting of public 
questions.*** 


The effort by some legislators to specify a segment of the broad- 
casting day for the programming of important public issues has con- 
tinued. In January, 1960, Representative Reuss introduced a bill in the 
House™* which would require broadcast licensees to devote a minimum 
of 20 percent of their schedule “to public service programming includ- 
ing one hour in prime evening time.” Reuss’ bill would create an Ad- 


140 See 78 Cong. Rec. 8832 (1934). 

141 [bid. 

142 Regulation of Broadcasting: Half a Century of Government Regulation and the 
Need for Further Legislative Action, a study by Robert S. McMahon, for the House 
Subcommittee on Legislative Oversight, 85th Cong., 2d Sess. 32 (1958). The pattern 
with which the industry reacts when a particular segment of time is determined 
during which the broadcasters must engage in a particular kind of programming was 
set in the reaction to the Wagner-Hatfield Amendment. The National Association 
of Broadcasters wrote to all Senators asking them “not to destroy the whole structure 
of American broadcasting.” 

143 Td. at 54. 


144 H.R. 9549, 86th Cong., 2d Sess. (1960). 
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visory Board in order “to further define” public service programs. This 
Advisory Board on Education and Culture would be a seven-member 
board headed by the U. S. Commissioner of Education. The other 
members would be persons not connected with broadcasting and would 
be appointed by the Chairman of the FCC. 

Another provision of the Reuss bill would be to charge licensees a 
fee for their licenses. The fee would be determined in bidding among 
competitors—“both in cash and public service commitments.” The 
money collected thereby would be funneled into a fund with educa- 
tional and cultural objectives. The fund would be used to make loans 
or grants to non-profit stations “or otherwise . . . to further educational 
and cultural [television] and radio programs.” **° 

The difference between the early proposals and Reuss’ proposal is 
encouraging because it reveals an awareness that the problems which 
are involved in using the broadcast medium as an instrument of com- 
munity enlightenment are not resolved by merely declaring that a cer- 
tain segment of a broadcast licensee’s time must be devoted to public 
issues. Representative Reuss’ proposal to form an advisory group to 
study and define the meaning of public service programming is a 
measure which has long been urged by commentators eager to utilize 
the regulation of broadcasting in a manner which will contribute to the 
goal of community enlightenment. 


B. The Fairness Doctrine in Perspective: A Summary 


To those for whom the significance which attaches to a legal rule is 
to be measured by the effectiveness of the sanction which will be in- 
voked if the rule is violated, the FCC’s fairness principle will be re- 
garded as relatively unimportant. The present enforcement status of 
the doctrine has been summarized by two writers in the field: 


The Commission’s sole sanction against unfairness in program pres- 
entation is the total deprivation of broadcasting privileges by a 
revocation or renewal proceeding. Although the possibility of 
sanction does curb the most egregious acts of unfairness, the sanction 
has rarely if ever been used because of its severity. 


And again: 


If a station is not shockingly unfair in the presentation of opinion 


145 Broadcasting, Jan. 18, 1960, p. 58. 
146 Friedenthal and Medalie, supra note 125, at 467. 
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or public issues, it is in little danger of losing its license.**? 


However, evaluating the fairness doctrine from the point of view of 
a case-count which inquires only as to whether violations have ever 
actually been punished, rather than merely rebuked by a Commission 
letter, does not present a clear picture of the actual effect the doctrine 
has had on broadcast programming. It has been aptly noted that the 
persuasive influence of the fairness requirement on network program- 
ming may be considerable."** Indeed, there appears to be no hostility in 
the broadcast industry to the principle of the fairness doctrine. Surveys 
that have been undertaken demonstrate that broadcast licensees prefer 
a programming standard which states a broad policy, leaving licensees 
generally free to make determinations as to implementation of the 
policy. For example, a poll taken of broadcast licensees indicate their 
preference for a fairness doctrine approach to the problem of broad- 
cast opportunities for rival political candidates rather than the present 
“equal-time” requirement.’ 

Of course, this satisfaction on the part of broadcast licensees with the 
fairness doctrine’s approach to broadcast regulation may be just another 
indication of its general ineffectiveness. Informed and thoughtful 
students of broadcasting regulation have stressed the importance of de- 
veloping criteria to provide licensees with “guidelines” by which they 
can make a determination as to what programming decisions will 
comply most creatively with the fairness principle. 

The necessity for study to analyze program content and to formu- 
late a systematized operational framework which would furnish reason- 
ably specific criteria in order to guide licensees on how to meet specific 
fairness problems cannot be over-emphasized. It is relatively easy to 
satirize the applied operation of the fairness doctrine in its present 
form.’*° To give the fairness doctrine a more tangible structure and 
criteria for evaluation, an independent evaluating agency whose func- 
tion would be to analyze program content and report thereon has been 
suggested,** 

147 Tbid. 

148 Mayo, Radio-Television Free Forum 421 (1953) (unpublished J.S.D. thesis, Yale 
University Law School). 

149 Friedenthal and Medalie, supra note 125, at 452. 

150 For example, Congressional reaction was generally adverse to the opinions ex- 
pressed by the Commission in Robert H. Scott, 3 P & F Radio Reg. 259 (1946), 
wherein it was declared that a broadcast licensee was required to give an atheist time 
to rebut religious programming critical of free thinkers. See Note, 36 Va. L. Rev. 
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151 See Hearings Before a Subcommittee of the Committee on Interstate and Foreign 
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It has been said that an over-all requirement that coverage of con- 
troversial issues be fair is inadequate in the absence of costly, periodic 
monitoring. But an independent agency to evaluate program content 
would furnish the vital monitoring.* Proposals such as the Reuss 
bill’** indicate that the Congress might support a measure to provide 
the funds to accomplish this audit of programming. Indeed, the recent 
Harris Committee Report recommended that the FCC take administra- 
tive action “to monitor programs broadcast by licensees to the extent 
necessary to determine whether the program balance is in the public 
interest.” 14 

The basic need in the functioning of the fairness doctrine is system- 
atic analysis of program content to assure the meaningful implementa- 
tion of its objectives. In addition, on the basis of the data drawn from 
program content analysis, criteria must be set forth which will help in 
making well-considered and critical evaluations of recurring fairness 
problems: What is a controversial issue? What constitutes a reasonable 
opportunity in giving an opposing viewpoint broadcast time? How 
does one determine when issue-aversion is taking place? 

As it is presently constituted, the fairness doctrine is operative in 
some middle region between sanction and self-regulation. The Com- 
mission has informed broadcast licensees that they are under an affirma- 
tive duty to effectuate a well-balanced treatment of controversial mat- 
ters. As Commissioner Ford remarked, the duty of the Commission is 
to inform the public and the industry “through appropriate orders or 
reports of the criteria . . . [the Commission expects] to apply in ad- 
vance of action against an individual broadcaster.” *° Until the fair- 
ness doctrine is given more precise articulation by the Commission, the 
development of sanctions for its infraction will necessarily be incapable 
of achieving effective enforcement. 


Commerce on S. Res. 127, 82d Cong., Ist Sess. (1951). 

152 Mayo, op. cit. supra note 148, at 445. 

153 Supra note 144. 

154 Interim Report of the Committee on Interstate and Foreign Commerce, Subcom- 
mittee on Legislative Oversight, 86th Cong., 2d Sess. 40 (1960). 
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THE FEDERAL NON-CAPITAL STATUTE OF 
LIMITATIONS AND PUBLIC LAW 769— 
STARE DECISIS BY ACCRETION 


David E. Seidelson* 


I. INTRODUCTION 


From 1948 to 1954 the general federal non-capital statute of limita- 
tions applicable to criminal offenses was as follows: 


Except as otherwise expressly provided by law, no person shall 
be prosecuted, tried, or punished for any offense, not capital, unless 
the indictment is found or the information is instituted within three 
years next after such offense shall have been committed.’ 


In 1954 Congress passed “An Act to Prohibit Payment of Annuities 
to Officers and Employees of the United States Convicted of Certain 
Offenses, and for other Purposes.” * As passed by Congress the Act 
contained ten sections.’ The first two sections designated the conduct 


by officers and employees of the United States which would result in 
the prohibition of annuity payments to such officers and employees. 
Section three provided for the return to such persons of amounts con- 
tributed by them toward such annuities, with interest thereon. Section 
four provided for restoration of the right to receive the annuity in 
the event of presidential pardon. Section five exculpated officials who 
might make payments in violation of the Act absent negligence. Sec- 
tion six contained definitions of “officer or employee of the Govern- 
ment,” “annuity” and “retired pay.” Section seven provided that the 
Act should not be construed as restricting authority under other pro- 
visions of law to deny benefits. Section eight authorized the Presi- 
dent to “drop from the rolls” any member of the Armed Forces de- 
prived of retired pay pursuant to the Act. Section nine was the 
separability clause. And Section ten provided: 
vania; Assistant Professor of Law, The George Washington University Law School. 

1 Act of June 25, 1948, ch. 625, § 3282, 62 Stat. 828. 

2 68 Stat. 1142 (1954), 5 U.S.C. §§ 2281-88, 18 U.S.C. § 3282 (1958). Unlike many 
state constitutions, the Constitution of the United States does not require that an act 


shal! deal with only one subject, which shall be expressed in its title. 
3 See note 22 infra. 


[42] 
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(a) Section 3282 of title 18 of the United States Code is amended 
by striking out “three” and inserting in lieu thereof “five.” 4 


(b) The amendment made by subsection (a) shall be effective 
with respect to offenses (1) committed on or after the date of en- 
actment of this Act, or (2) committed prior to such date, if on such 
date prosecution therefor is not barred by provisions of law in effect 
prior to such date. 


As the sections of the statute indicate, Public Law 769 was, in 
large part, a Congressional verbalization of a supposedly widespread 
public feeling of resentment that certain former government employees 
(e.g., Alger Hiss) convicted of various criminal offenses related to 
their governmental activities would, nevertheless, be eligible to receive 
government annuities or retirement pay. An examination of the legis- 
lative history of Public Law 769 makes this apparent—and will be 
essential to an understanding of the subsequent discussion as to the 
effect which Public Law 769 has had upon the general federal non- 
capital statute of limitations. 


II. Lecistative History 


In January, 1954, Senator Williams introduced Senate Bill 2631 to 
prohibit the payment of retirement benefits to federal employees con- 
victed of certain offenses.® This Bill made no reference to any statute 
of limitations.* On July 14, 1954, Representative Cretella introduced 
House Resolution 9909, a companion bill to S. 2631, having a similar 
purpose and, like S. 2631, containing no reference to any statute of 
limitations.? H. R. 9909 was referred to the Committee on Post Office 
and Civil Service and the Committee recommended the passage of 
S. 2631.8 On August 17, 1954, S. 2631 reached the floor of the 
Senate.® However, at that time, Senator Williams, who had introduced 
it, asked that the Senate consider instead H. R. 9909."° 


Senator Williams’ request was granted and discussion of H. R. 9909 
began." It should be remembered that at this time H. R. 9909 con- 


4 Unlike many state constitutions, the Constitution of the United States does not re- 
quire that statutory amendments shall be re-enacted and published at length. 
5 See discussion of legislative history in United States v. Kurzenknabe, 136 F. Supp. 
17, te vs ae 1955). 


9 100 Cong. Rec. 14780 (1954). 
10 Thid. 
11 Ibid. 
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tained no reference to any statute of limitations. To familiarize the 
members with the purpose of the resolution, Senator Williams stated: 


Mr. President, the purpose of this bill is to bar, after its enactment, 
the payment of annuity or retired pay based on service performed 
by any individual under any retirement system applying to civilian 
officers and employees of “| branch of the Federal or District of 
Columbia Governments, and officers or enlisted members of the 
Armed Forces of the United States, to any person who prior or 
subsequent to the enactment of the bill was or is convicted of any 
criminal offense. 

Under the existing law, there is no provision which will prevent 
employees of the Federal Government who have been convicted of 
crimes involving disloyalty to the United States or corruption and 
dishonesty in the execution of their authority from being paid full 
retirement pensions upon reaching the statutory retirement age. 

For example, one former State Department employee who was 
convicted of perjury for denying that he had given highly classified 
secrets to an agent of a foreign power, will, under the present law, 
be eligible to receive regular retirement benefits upon reaching the 
age of 62.'? 


After this explanation, the following dialogue between Senators 
Williams and Mundt occurred: 


Mr. MUNDT: I presume the Senator from Delaware is referring to 
Mr. Alger Hiss, who is at present incarcerated in a Federal peni- 
tentiary. 

Mr. WILLIAMS: That is correct. The Senator from South Dakota 
and I have had bills pending for several months before the Senate 
committee. As he knows, in a discussion of the subject, we agreed 
to accept the House bill in order to expedite the legislation.’* 


In further explanation of the purpose of H. R. 9909, Senator Wil- 


liams stated: 


The bill would accomplish the following purposes: 

First. It would prohibit the payment of a retirement annuity to 
any Member of Congress, public official, or member of the armed 
services who has been convicted of accepting bribes or other offenses 
involving the improper use of authority or power derived from his 
office, or to persons convicted of certain crimes involving dis- 
loyalty to the United States. 


12 Thid. 
18 Tbid. 
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The bill would apply to all Federal employees, including Members 
of Congress." 


Then, for the first time, the statute of limitations was referred to 
when Senator Williams requested permission to introduce an amend- 
ment to H. R. 9909."5 


Mr. President, for myself and on behalf of the Senator from 
Kansas (Mr. Schoeppel) and the Senator from Michigan (Mr. Fer- 
guson) I offer an amendment which I ask to have read. 

ae * * 

The LecisLative Cierk. At the end of the bill it is proposed to 
add the following new section: 

(a) Section 3282 of title 18 of the United States Code is amended 
by striking out “three” and inserting in lieu thereof “five.” 

(b) The amendment made by subsection (a) shall be effective 
with respect to offenses (1) committed on or after the date of en- 
actment of this act, or (2) committed prior to such date, if on such 
date prosecution therefor is not barred by provisions of law in 
effect prior to such date.'® 


After Senator Williams’ offer of the amendment had been accepted 


by the Presiding Officer, the Senator proceeded to explain the pur- 
pose of the amendment and the evil at which it was aimed: 


Mr. President, the purpose of this amendment is to extend from 
three to five years the statute of limitations with respect to a certain 
list of crimes... . 

* #* * 

The Department of Justice has urgently requested that the amend- 
ment be accepted. In recent weeks the great need of this amendment 
has been pointed out in connection with cases involving former 
Government officials. Cases have been referred to the Department 
only to be returned with the notation that the statute of limitations 
had expired. As a result certain corrupt public officials will go 
unpunished. 


In discussing the need of extending the statute of limitations from 
three years to 5 years it must be remembered that ofttimes the cor- 
rupt act of the public official will go undetected months or perhaps 
even years. Therefore the need of a greater length of time than the 
existing 3-year limit is apparent." (Emphasis added.) 


14 Id. at 14781. 
15 Thid. 


16 Tbid. 
17 Thid. 
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It seems fair to say that Senator Williams was concerned with the 
mantle of protection which the four-year term of the Chief Executive 
Officer might provide for government employees guilty of misconduct 
during any given presidential term. While it might be improper to 
suggest that the President or any members of his administration would 
knowingly ignore such conduct for the purpose of preserving the 
“political integrity” of their party, certainly it can be stated that a 
succeeding administration might be more energetic and less circum- 
spective in uncovering evidence of misconduct on the part of members 
of the preceding administration and securing indictments therefor. 
However, under the three-year statute of limitations, such indictments 
would be barred as to those employees whose misconduct occurred 
during the first year of the preceding administration and others whose 
misconduct was not discovered until substantially later than the first 
day of the new administration. Admittedly, this would be an un- 
healthy situation and with “cases involving former Government off- 
cials . . . referred to the [Justice] Department only to be returned 
with the notation that the statute of limitations had expired,” ’* the 
situation had assumed some immediacy in 1954. Apparently in an 


effort to remedy this evil, section 10, enlarging the limitations period 
from three to five years, was added to and made a part of Public Law 
769. 


In response to a direct question from Senator Anderson as to the 
scope of H. R. 9909 (apparently including the statute of limitations 
amendment which had already been received) Senator Williams indi- 
cated that the bill would apply in the case of any employee of the 
federal government who had betrayed his trust: 


Mr. ANDERSON: Would the bill involve cases other than the 
so-called Hiss case? 


Mr. WILLIAMS: Fes, the bill would involve the case of any em- 
ployee of the Government who had betrayed his trust or used his 
position to enrich his own personal fortune by accepting bribes or 
selling his influence and for which he had been convicted in the 
courts. 

Mr. ANDERSON: A Member of the House was convicted some 
time ago. His crime was not too well established; but apparently 
he had been guilty of a technical violation of the law. He is now 
out of Congress. Would the bill include him, as well? I have no 
objection to including the Hiss case. 


18 Tbid. 
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There are several people that I can recall who have got into diffi- 

culties. While I do not wish to go back and retry their cases, I 
thought some of them were pretty decent sort of public servants. 
I am just wondering if the bill includes them all, or whether it 
hits directly at the Hiss case. 
Mr. WILLIAMS: The bill takes in all Government employees who 
are convicted by the courts of crimes committed while in office. It 
does not attempt to spell out or pass upon the merits or demerits of 
the crime but recognizes that crime only after they are convicted 
in the courts of some act which was in relation to their official 
duties.° (Emphasis added.) 


And a short time later in the discussion: 


Mr. WILLIAMS: First, I should like to emphasize that the bill 
would cover all Government employees as well as the two individ- 
uals mentioned |former Representatives May and Parnell Thomas] 
...°0 (Emphasis added, with due apologies to Senator Williams who 
was, himself, “emphasizing.”’) 


And again: 


Mr. FERGUSON: I was a sponsor, I believe, of the original Senate 
bill in regard to these pensions. When I introduced the bill, I 
thought Government officers and employees convicted of such 
offenses were entitled to have their payments returned, with in- 
terest. I also thought that was a fair way to deal with the situation. 
The House has passed House bill 9909. I hope the Senate will pass 
the House bill, as a proper way to deal with Government officers 
and employees who have been unfaithful to the trust reposed in 
them. 


Mr. WILLIAMS: I certainly agree; and I hope the Senate will also 
adopt the amendment to give the Department of Justice 2 more 
years to catch these individuals. 

*- * * 


Mr. FERGUSON: I feel that the Statute of Limitations should be 
extended for that purpose. The new administration has taken over, 
and is investigating these cases. It would be sad if, while the admin- 
istration is investigating the cases, the Statute of Limitations were to 
expire and these persons were permitted to go scot free. 

As to those with respect to whom the Statute of Limitations has 
not run on the day we pass the bill, the statute should be extended.”* 
(Emphasis added.) 

19 Td. at 14781. 
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Thereafter, Congress enacted Public Law 769 with its statute of 
limitations provisions comprising the last section of the act.” 

The last section of the act, dealing with the statute of limitations, 
was codified as Title 18 of the United States Code, Section 3282 (the 
citation of the pre-existing general non-capital statute of limitations) 
and reads as follows: 


Except as otherwise expressly provided by law, no person shall 
be prosecuted, tried, or punished for any offense, not capital, unless 
the indictment is found or the information is instituted within five 
years next after such offense shall have been committed.” 


It will be noted that the above quoted language was not a part of 
Public Law 769 as passed by Congress; rather, the codifiers followed 
the apparent mandate of Congress and amended “Section 3282 of 
Title 18 of the United States Code . . . by striking out ‘three’ and in- 
serting in lieu thereof ‘five’.” ** 

It will be noted, too, that subsection (b) of section 10 of Public 
Law 769 was not made an integral part of Title 18, Section 3282; in- 
stead, the codifiers appended thereto the following note: 


Section 10(b) of the act Sept. 1, 1954, provided: “The amend- 
ment made [to this section] by subsection (a) [of such Act] shall 
be effective with respect to offenses (1) committed on or after the 
date of enactment of this Act [Sept. 1, 1954], or (2) committed 
‘sags to such date, if on such date prosecution therefor is not barred 

y provisions of law in effect prior to such date.” *® 


The foregoing review of the legislative history of Public Law 769 
and section 10 thereof, and the manner in which the act has been 
codified, inevitably raise the question of whether Congress intended 
to increase the general non-capital statute of limitations from three to 
five years, or whether it merely intended to provide a five-year limita- 


2268 Stat. 1142 (1954). As codified in the United States Code, the above referred 
to sections of Public Law 769 became the following numbered sections of Title 5: 
Section 1. became Section 2282 
Section 2. became Section 2283 
Section 3. became Section 2284 
Section 4. became Section 2285 
Section 5. became Section 2286 
Section 6. became Section 2281 
Section 7. became Section 2288 
— 8. became Section 2287 
Sec 9. became a note following Section 2281. 
23 18 USC. , 3282 (1958). 
24 68 Stat. 1145 (1954). 
25 Note following 18 U.S.C. § 3282 (1958). 
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tions period for those offenses by government officials set forth in 
Public Law 769. There would appear to be sufficient evidence in the 
legislative history (and the aura in which Public Law 769 was passed) 
to suggest that the latter might be the more accurate statement of 
legislative intent. Clearly, the specific evil which had caused Congress 
to act in passing section 10 was the number of “cases involving former 
Government officials . . . referred to the [Justice] Department only to 
be returned with the notation that the statute of limitations had 
expired.” ** It might appear to be a perversion of legislative intent to 
conclude that in order to remedy this specific evil Congress found it 
necessary to extend the statute of limitations applicable to most non- 
capital offenses. 


Il. Jupictan TREATMENT 


This question was squarely presented to a court for the first time in 
United States v. Kurzenknabe.”" In Kurzenknabe the defendant had 
been indicted for allegedly making false statements on Federal Housing 
Administration credit application forms”® (clearly not an offense within 
the purview of Public Law 769).”° The offense was alleged to have oc- 
curred on or about March 5, 1952.*° The indictment was found on Sep- 
tember 7, 1955.°1 Defendant moved to dismiss the indictment on the 
ground that the three-year statute of limitations barred prosecution.” 
The Government contended that section 10 of Public Law 769 had ex- 
tended the general statute of limitations from three to five years.** 
Defendant asserted section 10 was intended to apply only to those 
offenses enumerated in the act.** 


After reciting the well-known rule that legislative history is not 
pertinent where the language of the statute is not ambiguous, the court 
found the language of Title 18, Section 3282, as amended by the codi- 
fiers, to be not ambiguous.** However, the court also recited the rule 
that legislative history becomes pertinent where “the literal words 
would bring about an end completely at variance with the purpose of 


26 Senate debate, supra note 9, at 14781. 
27 136 F. Supp. 17 (D.N.J. 1955). 
2818 U.S.C. § 1010 (1958). 

29 136 F. Supp. at 19. 

30 Td. at 17-18. 

31 Td. at 17. 

32 Td. at 18. 

33 Tbid. 

34 Tbid. 

35 Id. at 19. 
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the statute.” ** The court then stated that “the defendant’s argument 
that a literal reading of the act brings about a result at variance with 
the purposes of the legislation seems substantial enough to warrant an 
examination into the legislative history of Public Law 769, with special 
attention to the background of Section 10.” ** The court then re- 
viewed the legislative history of the act and the legislative history of 
Senate Bill 1451 and Senate Bill 3310.** S. 1451 read as follows: 


A bill to increase the statute of limitations for offenses not capital 
from three years to five years. 

Be it enacted by the Senate and the House of Representatives of 
the United States of America in Congress Assembled, 

That section 3282 of Title 18, United States Code, is amended by 
striking out “three” and inserting in lieu thereof “five.” * 


S. 3310 (introduced by Senator Williams) read: 


A bill to extend from three to five years the time within which 
certain criminal prosecutions may be commenced. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress Assembled, 

That (a) section 3282 of title 18 of the United States Code is 
amended by striking out “three” and inserting in lieu thereof “five.” 

(b) Section 3748 (a) of the Internal Revenue Code is amended by 
striking out “three” and inserting in lieu thereof “five.” 

Sec. 2. The amendment made by this Act shall be effective with 
respect to offenses (a) committed on or after the date of enactment 
of this Act, or (b) committed prior to such date, if on such date 
prosecution therefor is not barred by provisions of law in effect 
prior to such date.*° : 


reviewing the history of these two bills, the court stated: 


A subcommittee of the Senate Committee on the Judiciary held 

a hearing on S. 1451 and S. 3310 at which a representative of the 
Department of Justice testified. The Department of Justice repre- 
sentative cy nay the view that a _—— increase in the statute of 
limitations from three to five years for all non-capital offenses under 
Title 18, as provided in the two bills under consideration, would be 
desirable. He pointed out that such increase was especially impor- 
tant in connection with corrupt practices, since the fact of the 

46 Ibid, 

37 Td. at 20. 

38 Td. at 19-23. 

*9 Td. at 20. 

40 Id. at 20-21. 
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commission of such offenses usually remains undisclosed for a con- 
siderable period of time while the statute of limitations is running. 
As to other offenses, he did not believe the enlargement of the 
statute of limitations would result in any undue delay on the part 
of the Department of Justice in general criminal prosecutions. 

In early July 1954, the Senate undertook consideration of H. R. 
8300, a comprehensive bill to revise the internal revenue law of the 
United States. At this time, Senator Williams offered as an amend- 
ment to the bill, on behalf of himself, Senator Ferguson, and ten 
other Senators, the text of S. 3310, which, of course, included the 
provision for an increase from three years to five years of the 
statute of limitations for non-capital offenses. In the course of the 
debate on this proposed amendment, Senator Williams acknowl- 
edged that the increase of the limitation period would apply to non- 
capital offenses generally. Although the amendment was adopted, 
Senator Morse raised serious questions about the advisability of in- 
dulging in a reform of criminal law procedure in a tax bill. 100 
Cong. Rec. 9082-4, 9089-90 (July 1, 1954). This amendment of 
H. R. 8300 was subsequently eliminated in conference, an action 
which Senator Williams later criticized. 100 Cong. Rec. 11935-6 
(July 29, 1954).4 



























































As will be noted, neither S. 1451 nor S. 3310 was ever enacted. 
However, it is significant that the language of S. 1451 and S. 3310 in 
their respective “active” parts was similar to the “active” language of 
the later enacted section 10 of Public Law 769, and the language of 
section 2 of S. 3310 was identical to the language of subsection (b) 
of section 10. 


After its study of the legislative history of Public Law 769 and the 
two aborted Senate Bills, the court stated: 





















The Senate . . . adopted the amendment [section 10] and passed 
H. R. 9099 [sic]. 100 Cong. Rec. 14152 (August 17, 1954). On the 
following day the House of Representatives concurred in the Senate 
amendment without debate. 100 Cong. Rec. 14174-5 (August 18, 
1954). 

The foregoing legislative history indicates that on several occa- 
sions during the 83rd Congress attempts were made to amend Title 
18, Section 3282 so as to increase the statute of limitations therein 
provided from three to five years for all non-capital offenses, except 
those as to which a different period was expressly provided by law.** 


41 Td. at 21. 
42 Td. at 22. 
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The court then concluded that “the Senate intended to accomplish 
precisely what the literal words of Section 10 provide, that is, to in- 
crease the statute of limitations to five years for all non-capital offenses 
except those as to which a special limitation period is provided.” * 

(The court then proceeded to decide, in response to a companion 
motion by defendant, that subsection (b) of section 10 was viable 
even though not included in the body of Title 18, United States Code, 
Section 3282, as amended on September 1, 1954, and that subsection 
(b) insofar as it might be considered “retroactive” was not unconsti- 
tutional as an ex post facto law.)** 

On the basis of its conclusions the court denied defendant’s motion 
to dismiss the indictment. 


The court’s conclusion as to the legislative intent of Public Law 769, 
Section 10, seemed compelled upon the court largely because section 
10 was enacted after two earlier bills designed to enlarge the general 
non-capital statute of limitations had been introduced. It is submitted 
that the opposite conclusion might have been justified; since two bills 
seeking to accomplish a general extension of the statute of limitations 
had been unsuccessful, and since section 10 of Public Law 769 was 
presented to the Senate within the frame of reference of Public Law 
769 and intimately related to the evils intended to be remedied thereby, 
and was thus passed, Congress intended section 10 to apply to only 
those offenses enumerated in the balance of the act. 

However, one can understand how the court in the Kurzenknabe 
case could (and indeed, did) reach the contrary conclusion. More- 
over, one can even suspect the reluctance of any court to limit the 
scope of a criminal statute of limitations which has been given general 
application by the various offices of United States Attorneys across the 
country. But, of course, this latter consideration should have no place 
in judicial reasoning. 

Subsequent to the court’s denial of defendant’s motion in Kurzen- 
knabe, the defendant was tried and found not guilty; therefore, no 
appeal from the court’s decision was taken. But the question had not 
been laid to rest; not by a district court opinion, unappealed due to 
acquittal, which conceded the substantiality of defendant’s assertion 
and which further conceded that “some of the remarks made during 
the course of [the Senate debate] . . . might, when taken alone, seem 
to indicate that the purpose of the amendment was solely to provide a 


43 Id. at 22-23. 
44 Td. at 23. 
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greater opportunity for the prosecution of Federal employees in con- 
nection with bribery and corruption, so as to decrease the likelihood 
of such persons receiving annuities and retired pay... .” * 

The question was next presented for judicial decision in United 
States v. Waggener.** The defendant Waggener also had been indicted 
for making a false statement to the Federal Housing Administration 
for the purpose of influencing its action, in violation of Section 1010 
of Title 18.*7 The indictment was found on May 27, 1955, alleging the 
offense to have occurred on February 18, 1952. The defendant 
moved to dismiss the indictment on the ground that the (three-year) 
statute of limitations barred prosecution, basing his motion on the 
premise that the amendment of September 1, 1954, applied only to 
“offenses defined by the statute of which it is a part.” *° 

The court, after admitting that it had reviewed the legislative his- 
tory, stated: 


It requires no citation of authority for the proposition that judicial 
interpretation of acts of Congress should include a reference to 
legislative history only in case of ambiguity. Here it is clear that 
Congress has extended the three year general statute of limitations 
to five... .5° 


And, further, quoting the Supreme Court: 


“It is elementary that the first resort, with a view to ascertaining 
the meaning of a statute, is to the language used. If that is plain 
there is an end to construction, and the statute is to be taken to 
mean what it says.” 5? 


Thereupon, the court denied defendant’s motion to dismiss on the 
ground that the amendment of September 1, 1954, was not ambiguous 
and did not require, or even permit, an examination of the legislative 
history.°* This approach was contrary to that of the court in Kurzen- 
knabe, but in Waggener the court cited Kurzenknabe in support of its 
ultimate conclusion. As in Kurzenknabe, the defendant in Waggener 
was tried and found not guilty. Again, no appeal was necessary. 


45 Id. at 22. 
46 138 F. Supp. 107 (D. Colo. 1956). 
47 Td. at 107. 
48 Ibid. 
49 Id. at 108. 
50 Ibid. 
51 [bid., quoting Adams Express Co. v. Kentucky, 238 U.S. 190, 199 (1915). 
rad od F. Supp. at 108. 
id. 
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In the same year that the Waggener case was decided, the question 
was presented for the first (and apparently the only) time to an appel- 
late court.>* The defendant had been convicted of two counts of 
perjury” and one count of influencing or injuring an officer, juror or 
witness.°° On appeal: 


Appellant argues that the first count of the indictment is barred 
by the statute of limitations, 18 U.S.C.A. § 3282. The crux of ap- 
pellant’s contention is that the Act of September 1, 1954, 68 Stat. 
1145, amending 18 U.S.C.A. § 3282, extending the period from three 
years to five years, did not increase the limitation period except as 
to certain noncapital offenses enumerated elsewhere in the same 
Act which related to crimes of government officials. We could, 
with propriety, refuse to pass upon this question on its merits, be- 
cause appellant was given concurrent sentences of three years on 
each of the three counts in the indictment. The second and third 
count |sic| charged the commission of crimes in May and October, 
1954, respectively, and are within three years of the October, 1955, 
indictment. The well settled principle of not reversing on one count 
where other counts sustain the punishment imposed is applicable 
here. But we have considered the question and are convinced it is 
without merit.** (Emphasis added.) 

Thus, after finding that a decision of “the question” was not re- 
quired (and presumably would not have affected the result regardless 
of how it might have been decided), the court disposed of defendant’s 
contention in one terse sentence. In so doing, the court cited Kurzen- 
knabe, Waggener and Moyer v. Brownell.°* 

Moyer was an unusual case. The plaintiff brought an equity suit 
against the Attorney General and others to enjoin them from instituting 
allegedly contemplated criminal proceedings against the plaintiff for 
purportedly making false statements in a financial statement.*® The 
primary basis of the suit was that the government had improperly 
secured evidence from the plaintiff and was threatening to use it in a 
criminal prosecution against him. In addition, the plaintiff asserted 
that the statute of limitations barred prosecution for the alleged viola- 
tion: 





54 Roberts v. United States, 239 F.2d 467 (9th Cir. 1956). 
55 18 U.S.C. § 1621 (1958). 

56 18 U.S.C. § 1503 (1958) ; 239 F.2d at 468. 

57 239 F.2d at 469-70. 

58 137 F. Supp. 594 (E.D. Pa. 1956). 

5918 U.S.C. § 1001 (1958) ; 137 F. Supp. at 596. 

60 137 F. Supp. at 596. 
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Plaintiff also contends that the statute of limitations expired on 
November 26, 1954, as far as any proceeding against him under 18 
U.S.C.A. § 1001 is concerned. ... Defendants contend that prior to 
the expiration of the statutory period on November 26, 1954, Section 
10 of Public Law 769, passed on September 1, 1954. . . extended the 
statutory period from three years to five years, so that it will not 
expire until November 26, 1956. Subsection (a) of Section 10 of 
Public Law 769 substitutes the word “five” for the word “three” in 
the basic 1948 Act and Section 10 (b) of this Act provides as follows: 

“The amendment made (to this section) by subsection (a) (of 
such Act) shall be effective with respect to offenses (1) committed 
on or after the date of enactment of this Act (Sept. 1, 1954), or 
(2) committed prior to such date, if on such date prosecution there- 
for is not barred by provisions of law in effect prior to such date.” 
18 U.S.C.A. § 3282 note. 


Such an extension of the statutory period before it has expired 
has been held valid by Federal courts.* 


It should be noted that while the Moyer case was cited by the court 
in Roberts in support of its one-sentence decision that section 10 ap- 
plied to non-capital offenses generally, the Moyer case treated only the 
“retroactive” effect of section 10,** and did not even discuss the type 


of offense to which section 10 was applicable. 


Several cases* have arisen wherein the courts have discussed the so- 
called retroactive operation of section 10, and the courts uniformly 
have held that such effect was not tantamount to an ex post facto 
law. Such holding is consistent with the well settled law on the general 
subject of criminal statutes of limitations and was so found by the 
court in Kurzenknabe. However, the courts in these cases have not 
discussed the problem of the type of offenses to which section 10 is 
applicable; they have assumed its general applicability without dis- 
cussion. Unfortunately, these same courts have cited Kurzenknabe, 
and less frequently, Waggener, in support of their decisions that the 
retroactive effect of section 10 is not unconstitutional. Such frequent 
citation of those cases, though only in support of that limited holding, 
may have tended to lend to the cases an aura of authority improperly 
extending to the entire decision in the cases, including the general ap- 
plicability of section 10. Such a result—stare decisis by mere accre- 
tion—would be most undesirable and unfortunate. 

61 Td. at 607. 


62 See parenthetical discussion of United States v. Kurzenknabe, text supra at 52. 
63 Clements v. United States, 266 F.2d 397 (9th Cir.), cert. denied, 359 U.S. 985 
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An example of this type of citation may be found in United States v. 
Vidal. The defendant had been indicted for an alleged mail fraud.® 
Defendant moved to dismiss the indictment on the ground, inter alia, 
that the statute of limitations had run. The court wrote: 


Section 3282 of Title 18 U.S.C.A., as amended by the Act of 
September 1, 1954, . . . increased the period of limitations for this 
type of offenses from 3 years to 5 years. Section 10(b) of the said 
amendatory act provided that “the amendment made (to Section 
3282, Title 18 U.S.C.A.) by subsection (a) (of such act of Sept. 1, 
1954) shall be effective with respect to offenses . . . committed prior 
to such date, if on such date prosecution therefor is not barred by 
provisions of law in effect prior to such date.” 

As on September 1, 1954, which was the date of enactment of said 
amendatory statute prosecution of the defendant herein for the 
prohibited scheme alleged . . . to have been devised by him on 
June 24, 1952 was not yet barred by the limitation period of 3 years 
in effect until Sept. 1, 1954... the amendatory act increasing said 
period to 5 years is effective with respect to said count, under the 
above quoted provision of Section 10, sub-section (b) (2) of the 
aforesaid amendatory statute. 


Thus said charge is not barred. 


In the Kurzenknabe case, supra, the court passed on the consti- 
tutional question here raised by defendant stating, that inasmuch 
as the original statutory period of limitations had not yet expired as 
to the offense there charged, when the amendatory statute was 
enacted, the application of the latter to the defendant therein did 


not offend the prohibition of the Constitution against ex post facto 
laws. .. .®7 


As the language of the court, and the court’s own emphasis in citing 
the statute, indicate, the court was concerned only with the retro- 
active effect of section 10. The court assumed without discussion that 
section 10 applied to the type of offense charged. However, in sup- 
port of its decision that the retroactive effect of section 10 was not 
unconstitutional, the court cited Kurzenknabe and Waggener. Such 
citation, in a case like Vidal, can serve only to lend credence to the 


(1959) ; Parker v. United States, 252 F.2d 680 (6th Cir.), cert. denied, 356 U.S. 964 
(1958) ; United States v. Gilboy, 160 F. Supp. 442 (M.D. Pa. 1958) ; United States v. 
Vidal, 155 F. Supp. 180 (D.P.R. 1957) ; United States v. Haug, 21 F.R.D. 22 (N.D. 
Ohio 1957), aff’d, 274 F.2d 885 (6th Cir. 1960), cert. denied, 365 U.S. 811 (1961). 

64 Supra note 63. 

6518 U.S.C. § 1341 (1958) ; 155 F. Supp. at 181. 

66 155 F. Supp. at 181. 

67 Td. at 181-82. 
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holding in Kurzenknabe and Waggener that section 10 is to have gen- 
eral applicability. Where such result is apparently not intended, its 
“accidental” occurrence is unfortunate. 

Similarly, in the case of United States v. Haug,® the court con- 
cerned itself only with the retroactive effect of section 10. The 
defendants had been indicted for a conspiracy to commit offenses 
against the United States by filing with the National Labor Relations 
Board false affidavits.» The defendants moved to dismiss the indict- 
ments on the ground, inter alia, that the three-year statute of limitations 
barred prosecution.” In refusing the motion, the court stated: 


The three year statute of limitations (18 U.S.C. § 3282) was 
extended to bve years by an amendment thereto which became 
effective September 1, 1954. Section 10 of Public Law 769. 

By its express terms, the amendment was applicable not only to 
offenses committed on and after the effective date thereof, but also 
to prior offenses, if on said date prosecution was not then barred. 

The language of the amendment is clear and needs no judicial 
interpretation. 

The amendment cannot be construed as an ex post facto law. 

It does not make criminal any act which theretofore was innocent, 
nor does it affect the substantive rights of the defendants. 

An accused does not acquire any vested right in a statute of 
limitations until it has operated to bar the prosecution of the offense 
with which he has been charged. He may not complain if the 
statute of limitations is extended so long as the period of time 
originally provided therein had not run at the time of such exten- 
sion.™ 


It is apparent from the language of the court that no consideration 
was given to the question of the applicability of section 10 to the 
type of offenses charged; rather, the court was concerned only with 
the possible ex post facto effect of the section. But, again, in support 
of its conclusion that section 10 was not an ex post facto law, the 
court cited Kurzenknabe. 

In the case of Clements v. United States" the defendant had pleaded 
guilty to a charge of transporting a female in interstate commerce for 
the purpose of prostitution. After sentencing, the defendant appealed 
the district court’s refusal to vacate sentence on the grounds that (1) 

68 Supra note 63. 

69 18 U.S.C. § 1001 (1958) ; 18 U.S.C. § 371 (1958) ; 21 F.R.D. at 24. 

7021 F.R.D. at 24-25. 

71 Id. at 25. 


72 Supra note 63. 
73 Td. at 398. 
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the amended statute of limitations did not “apply” and (2) if it did 
apply, it was ex post facto in effect.* The defendant (who was in 
Leavenworth) was “appearing in his own person without attorney.” * 

The defendant’s contention that section 10 did not “apply” was 
not based upon the type of offense with which he had been charged, 
but rather, upon the fact that subsection (b) of section 10, making 
section 10 applicable to offenses occurring prior to its date of enact- 
ment, had not been printed in the codified text of Title 18, Section 
3282.%* In response to this claim of “non-applicability” the court 
noted: 


This subsection (b) does not appear in the codified text of 18 
U.S.C. § 3282 for the obvious reason that this provision is temporary 
and evanescent. Crimes committed in this narrow period of time 
will soon be outlawed in any event. . . . It is the policy of Congress 
to include in the code only permanent enactments. Subdivision (b), 
§ 10, 68 Stat. 1145 is law.77 


After thus determining that subsection (b) was viable, the court 
found as a result thereof that section 10 was “applicable” to the case, 
since subsection (b) said so.** Clearly, this “applicability” was based 


on chronology only and such chronological applicability was obvious. 
(Even, apparently, to a defendant without counsel, since the court 
stated, “For purposes of clarity, we rule upon this point although it 
has now been abandoned.” ™) 

Having found section 10 so “applicable,” the court then found that 
its application was not in effect an ex post facto law, since “it did not 
render a previously innocent act criminal.” * And in support of this 
latter determination the court cited Kurzenknabe. Again, it will be 
noted, the court did not discuss the applicability of section 10 to the 
type of offense charged. 

In United States v. Gilboy®™ the defendants were indicted for an 
alleged conspiracy to defraud the United States.*? The defendants 
moved to dismiss the indictment and for other relief.** In response 
to defendants’ motion, the court ruled, inter alia, that the indictment 


74 Ibid. 

7 Id. at 399. 

76 Tbid. 

77 Id. at 399 n. 2. 
78 Id. at 399. 

79 Ibid. 

80 Tbid. 

81 Supra note 63. 
82 Td. at 446. 

83 Id. at 446-47. 
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sufficiently described the nature of the defrauding, the means by which 
it was accomplished and the alleged series of overt acts.** The court 
also rejected defendants’ contention that the statute of limitations had 
expired. In support of its decision that section 10 applied to offenses 
occurring prior to the date of its enactment for which prosecution was 
not then barred (the court did not discuss the applicability of section 
10 to the type of offense charged), the court cited Kurzenknabe, Wag- 
gener, Moyer, and the United States Supreme Court case of Grune- 
wald v. United States.** 

In Grunewald, the petitioners had been convicted of defrauding the 
United States.*® Petitioners contended that count one of the indict- 
ment should have been barred by the statute of limitations.** The 
Court stated: 


The indictment in these cases was returned on October 25, 1954. 
It was therefore incumbent on the Government to prove that the 
conspiracy, as contemplated in the agreement as finally formulated, 
was still in existence on October 25, 1951, and that at least one overt 
act in furtherance of the conspiracy was performed after that date.** 


And, in a footnote: 


On September 1, 1954, the statute of limitations was amended to 
provide for a five-year limitation period. . . . Since the amending 
statute was by its terms made applicable to offenses not barred on 
its effective date, that is, September 1, 1954, it would seem that in 
fact the crucial date here is September 1, 1951, rather than October 
25; in other words, if the conspiracy was still alive after September 
1, it was not barred. However, the case was tried on the theory 
that October 25 was the crucial date, and we so treat it in this 
opinion. The error, of course, was favorable to the petitioners and 
was therefore harmless. On the other hand, since we hold that 
petitioners must have a new trial, the error may be corrected.® 


It will be noted that in Grunewald, the body of the Court’s opinion 
completely ignored Public Law 769. The Court decided the case and 
granted a new trial on the basis of the general non-capital statute of 
limitations as it had existed prior to September 1, 1954. As indicated 
above, the Court did comment upon the act of September 1, 1954 in a 


84 Id. at 447-50. 

85 353 U.S. 391 (1957). 

86 18 U.S.C. § 371 (1958) ; 353 U.S. at 393. 
87 353 U.S. at 397. 

88 Td. at 396. 

89 Td. at 396-97 n.9. 
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footnote and indicated therein that “it would seem” that the act would 
apply. While such an offhand reference to a statutory enactment by 
the Supreme Court may be regrettable, it is even more unfortunate 
that the court in the Gilboy case saw fit to cite Grunewald in support 
of its decision. 

The Gilboy court, in deciding that section 10 applied to offenses 
occurring prior to the date of its enactment for which prosecution was 
not then barred, cited two district court cases which had held that 
section 10 applied generally to non-capital offenses (Kurzenknabe and 
W aggener), and one Supreme Court case which did not even deal with 
section 10 (Grunewald). While there can be no quarrel with the 
decision in Gilboy as to the retroactive effect of section 10, the cases 
cited in support thereof comprised an unfortunate selection in the 
absence of a clear indication of the purpose for which they were cited. 
Unfortunate in that, again, Kurzenknabe and Waggener are given 
indicia of stare decisis in their entirety; and unfortunate in the intima- 
tion that the Supreme Court had considered the applicability of section 
10. 


IV. CoNncLuUSION 


One wonders how much effect this ersatz stare decisis and intimation 
had in a case such as Parker v. United States.® In the Parker case, de- 
fendant had pleaded guilty to violating the White Slave Traffic Act.” 
After sentencing, the defendant filed a motion to vacate sentence on 
the ground that the statute of limitations had expired.** After denial 
of the motion, defendant appealed to the court of appeals. After 
noting that the indictment had been filed on November 22, 1955, 
charging offenses to have occurred “in the latter part of 1952 or the 
early part of 1953,” ®* the court, in a per curiam opinion, stated: 


On September 1, 1954, the three year Statute of Limitations on 
non-capital criminal offenses, 18 U.S.C.A. Section 3282, was 
amended to extend the limitation period to five years. ... The 
amendment . . . was made effective with respect to offenses com- 
mitted ... prior . . . (to the date of its enactment) if, at that time, 
prosecution therefor was not barred by the provisions of law then 
in effect. ... On September 1, 1954, the date of the amended Act, 
prosecution of appellant for offenses committed in “the latter part 

90 Supra note 63. 
9118 U.S.C. § 2421 (1958) ; 252 F.2d at 680. 


92 252 U.S. at 680. 
93 Id. at 681. 
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of 1952 or the early part of 1953,” was not barred by the provisions 
of the three year Statute of Limitations which was in effect prior 
to the time of the amended Act. The defense of the Statute of 
Limitations now urged by appellant is therefore without merit. 


Thereafter, the United States Supreme Court denied certiorari.® 

The following facts should be noted about the Parker case: De- 
fendant did not assert that section 10 applied only to the offenses 
enumerated elsewhere in Public Law 769, and was not applicable to 
his case. The court of appeals decided the case in a per curiam opinion, 
and the Supreme Court denied certiorari. 

To what extent was this chain of events the result of the deceptive 
appearance of stare decisis which had been given to the cases already 
noted? This alluvial accumulation of law may have worked a most 
unfortunate result in the Parker case. Clearly, it holds the potential for 
unfortunate results in the future. The defendant who next contends 
that section 10 of Public Law 769 extended the statute of limitations 
only as to those offenses set forth in the act presumably will be met 
with an awesome array of contrary citations from the district courts, 
through the courts of appeal and up to and including the Supreme 
Court. And all this despite the fact that only three cases have squarely 
decided the question. The Kurzenknabe case was a district court 
opinion resulting from an examination of the legislative history of 
Public Law 769 and two abortive Senate bills, and was not appealed 
due to defendant’s acquittal. The Waggener case, another district 
court opinion, resulted at least in part from the court’s conclusion 
that legislative history was not to be referred to, and not appealed due 
to defendant’s acquittal. And the Roberts case, a court of appeals 
opinion, not required by the facts, and presumably incapable of affect- 
ing the lower court’s sentencing of the defendant regardless of the 
result. 

The legislative history of Public Law 769, as hereinabove reviewed, 
would appear to indicate clearly that it was the Congressional intent in 
enacting section 10 to expedite the prosecution of federal officers and 
employees for certain offenses related to their official duties, with the 
ultimate purpose of depriving such convicted employees of the annui- 
ties and retired pay they would otherwise enjoy. As already noted, 
once cognizance is taken of the specific evil with which Congress was 
confronted, a finding that Congress attempted to remedy this evil by 

94 Thi 


d. 
95 356 U.S. 964 (1958). 
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tampering with the statute of limitations applicable to virtually all 
types of criminal offenses imputes to Congress a perverted sense of 
legislative conception. In determining the applicability of section 10, 
it would seem that courts should prefer to find that Congress remedied 
the specific evil with which it was confronted with appropriate legisla- 
tive finesse. But in the presence of a mounting array of rather care- 
lessly cited judicial “authority” to the contrary, it may become ever 
more difficult for a court to do so. Since the applicability of section 
10 has potential significance in a large number of federal criminal cases, 
it is to be hoped that counsel will not be discouraged, and the courts 
not deterred by the accumulation of “law” by accretion from an inde- 
pendent, incisive examination of the question. 
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SHOULD POLITICAL BROADCASTING BE FAIR OR 
EQUAL? A REAPPRAISAL OF SECTION 315 OF 
THE FEDERAL COMMUNICATIONS ACT* 


Anne W. Branscomb** 
I. INTRODUCTION 


Television played a vital and perhaps decisive role in the presidential 
election of 1960.1 Although there is disagreement concerning the desir- 
able operational context for television campaigning, there exists a con- 
sensus that television is the magic medium of politics.? 

The 1960 campaign will go down in broadcasting history as the first in 
which the two leading candidates appeared on television face to face.* It 
was the first election operating under the 1959 exemption of news pro- 
grams‘ from the requirement of equal time to all candidates for the same 
office.> It was the first campaign in which one candidate attempted to 


* Originally prepared for Seminar on Regulation of Communications Media, George 
Washington University Law School, Fall 1960. 

** B.A. 1949, University of North Carolina; M.A. 1951, Radcliffe College; Staff 
Member, George Washington Law Review, 1959-60. 

1 Broadcasting, Nov. 14, 1960, p. 29; The Washington Post, Nov. 8, 1960, § B, p. 9, 
col. 2; The Washington Post, Nov. 11, 1960, § A, p. 22, col. 2 (editorial). 

2S. Rep. No. 562, 86th Cong., Ist Sess. 10 (1959) [hereinafter cited as S. Rep. No. 
562]; Hearings on S. 3171 Before the Communications Subcommittee of the Senate 
Committee on Interstate and Foreign Commerce, 86th Cong., 2d Sess. 1,5,47,229 (1960) 
[hereinafter cited as Hearings on S. 3171]. 

3 The four debates, Sept. 26, Oct. 7, Oct. 13 and Oct. 21, were arranged cooperatively 
by ABC, CBS, and NBC under a suspension of 73 Stat. 557 (1959), 47 U.S.C. § 315(a) 
(Supp. II, 1959-60), which was authorized by 74 Stat. 554 (1960), note following 47 
U.S.C. § 315 (Supp. II, 1959-60). 

473 Stat. 557 1959), 47 U.S.C. §315(a) (Supp. II, 1959-60), provides that: 

If any licensee shall permit any person who is a legally qualified candidate for 
any public office to use a broadcasting station, he shall afford equal opportunities 
to all other such candidates for that office in the use of such broadcasting sta- 
tion: Provided, That such licensee shall have no power of censorship over the 
material broadcast under the provisions of this section. No obligation is hereby 
imposed upon any licensee to allow the use of its station by any such candidate. 
Appearance by a legally qualified candidate on any— 

(1) bona fide newscast, 
(2) bona fide news interview, 

_. (3) bona fide news documentary (if the appearance of the candidate is in- 
cidental to the presentation of the subject or subjects covered by the news docu- 
mentary), or 

(4) on-the-spot coverage of bona fide news events (including but not limited 
to political conventions and activities incidental thereto), shall not be deemed 
to be the use of a broadcasting station within the meaning of this subsection. 
Nothing in the foregoing sentence shall be construed as relieving broadcasters, 
in connection with the presentation of newscasts, news interviews, news docu- 
mentaries, and on-the-spot coverage of news events, from the obligation imposed 
under this Act to operate in the public interest and to afford reasonable oppor- 


tunity for the discussion of conflicting views on issues of public importance. 
5 66 Stat. 1088 (1952). Pp importance 
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saturate the air with a four-hour telethon on the last day of the campaign.® 

The purpose of this article is to analyze the impact of these “firsts” on 
the function of the broadcasting industry in a democratic society, to 
review the statutory standards imposed upon broadcasters with respect 
to political coverage, and to discuss possible legislative changes. 


Il. THe PuritosopHicaL ConTExT 


There exists a fundamental ambivalence in the Communications Act. 
The Act expresses on the one hand the position that the radio spectrum 
belongs to the public’ with the licensee as a trustee* compelled to operate 
“in the public interest, convenience, and necessity.” ® On the other hand 
the broadcasting industry is to operate at the direction of private entre- 
preneurs who are not considered to be “common carriers” nor are 
they to submit to any governmental interference with the proscribed 
tinge of “censorship.” 1 Thus the broadcasting industry has developed 
as a private industry operating in the public interest. 

Although the broadcasters have been tempted to insist that the public 
interest can best be measured by the turning on and off of television sets, 
they have apparently had enough doubt concerning their rights under 
the first and fifth amendments not to press this concept too far. The 
Federal Communications Commission, doubting the sufficiency of its 
mandate to supervise program content, has failed to force a court decision. 
Consequently, broadcasting regulation can be characterized rather broadly 
as a series of threats and counter threats which have provided a pragmatic 
approach to political programming. 

The recent suspension of the equal time provision’? for the presidential 
election was a good example of the way the threat and counter threat 
functions. Although the broadcasters pleaded the first and fifth amend- 
ments’? when faced with a legislative requirement that they provide 
free time for the presidential candidates,* they promised to give ample 
time if they could be relieved of the obligation to offer “equal time” to 
splinter candidates.‘* The offer was coupled with a threat that no time 
would be given otherwise,’* thus depriving the public of its legitimate 

6 Broadcasting, Nov. 14, 1 

748 Stat. 1081 (1934), “aU U. SC x 301 (1958) ; see S. Rep. No. 1539, 86th Cong., 
2d Sess. 7 (1960). 

8 For a discussion of what the trusteeship means see FCC Interim Report, Office of 
Network Study: Responsibility for Broadcasting Matter, Docket No. 12782 (1960). 

948 Stat. 1083 (1934), 47 U.S.C. § 307 (1958) ; 66 Stat. 715 (1952), 47 U.S.C. § 
309(a) (1958). 

10 48 Stat. 1066 (1934), 47 U.S.C. § 153(h) (1958). 

11 48 Stat. 1091 (1934), 47 U.S.C. § 326 (1958). 

1274 Stat. 554 (1960), note following 47 U.S.C. § 315 (Supp. II, 1959-60). 

13 Hearings on S. 3171, at 220-23, 236-48, 252-70. 

14S. 3171, 86th Cong., 2d Sess. (1960). 


15 Hearings on S. 3171, at 201, 280, 292. 
16 Td. at 188 
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claim to free and objective information upon which to base its votes.’7 
Congress capitulated and suspended the operation of section 315 for the 
1960 presidential election.'® Rather than requiring time to be provided for 
the candidates, the broadcasters were left to work out voluntarily the 
details of political coverage which would meet the general requirement 
that the broadcaster operate in the public interest. The Great Debates 
materialized’® (although it was soon pointed out that they were neither 
great nor debates).*° The broadcasters are now clamoring for repeal 
of section 31574 because they feel they have earned their freedom. 
Congressmen have promised another reappraisal of the Communications 
Act,?* and Senator Magnuson has introduced a bill to permanently sus- 
pend section 315 for presidential and vice-presidential campaigns.?* 


Ill. Tue History or Secrion 315 


A. Constitutional Background 


Section 315 is an anomaly. The political candidate whose opponent has 
been granted the use of broadcasting facilities may demand and legally 
enforce “equal time” for his own purposes. This is a most favored posi- 
tion, because there is no other person who can compel radio or television 
time to be appropriated for his own use. 

The first and the fourteenth amendments prevent the federal govern- 
ment and the states from interfering with the right of citizens to free 
speech, but they do not insure access to communications media.*> The 
basic assumption of the first amendment was a free and viable press in 
which each person could start his own newspaper or print his own hand- 
bill in order to influence the opinions of his fellow citizens.%* Radio and 
television with immeasurably broader horizons and limited channels were 
neither contemplated nor provided for in the Constitution. Consequently 
it might be argued that there is no constitutional basis for the privileged 
position of political candidates. 


B. The Legal Theory 


The legal justification for section 315 is that public ownership of air- 


17 Td. at 182, 

18 Supra note 12. 

19 See note 3 supra. 

20 The Washington Post, Nov. 8, 1960, § B, p. 9, col. 3. 

21 The Washington Post, Feb. 1, _— § A, p. 27, col. 1. 

22 Broadcasting, Oct. 3, 1960, p 

23 S. 204, 87th Cong., ist dg £1961). 

24 Beauharnais v. Illinois, 343 U.S. 250 (1952) ; De Jonge v. Oregon, 299 U.S. 353 
(1937) ; Near v. Minnesota, 283 U.S. 697 (1931). 

25 It has been argued, however, that the freedom is meaningless if vr is no com- 

munications outlet. See Robert H. Scott, 3 P & F Radio Reg. 259 (1946 

26 Chafee, Government and Mass Communications (1947). 
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waves permits their use to be conditioned.** To properly appreciate the 
equal time provision one must recognize that there is inherent in the 
democratic society the concept of equal access of political candidates to 
the electorate.** Minority parties must be allowed to express their opin- 
ions. Thus Congress attempted to provide for fair treatment of political 
candidates by enacting section 18 of the Radio Act of 19277 which be- 
came section 315 of the Communications Act of 1934.°° Therefore, the 
equal time provision has been imposed upon the broadcasting industry 
since the earliest days of government regulation. 

Broadcasters claim that section 315 is no longer necessary to insure fair 
treatment of candidates*! and that it merely inhibits political coverage 
because the industry is plagued by the requests of so-called “laughing 
candidates” *? (those with little or no popular support such as Lar Daly). 
But the basic reasons for the clause are just as valid today as they were in 
1927.58 Television, with its vast and immediate impact upon the public 
could effectively throttle a political candidate by denying access to this 
necessary communications outlet. If the provisions of section 315 have 
permitted “laughing candidates” to take advantage of free broadcasting 
time perhaps it is not the fault of the Communications Act, but the fault 
of the election laws which permit “laughing candidates” to run for public 
office. 


C. Interpretation of Section 315 


Section 315 is neither as sweeping nor as restrictive as its opponents 
have claimed. It applies to a very particular set of candidates under a 
fairly clear set of circumstances. 


1. Who Are Legally Qualified Candidates? 


The provision applies to legally qualified candidates; it does not apply 
to their proponents.** Free time may be given to the chairman of a 
political party without contracting any legal liability to give time to the 
chairman or a spokesman of the opposing political party.*® 


27S. Rep. No. 562, at 9. 

“a ae Rep. No. 802, 86th Cong., Ist Sess. 4 (1959) [hereinafter cited as H.R. Rep. 

O. , 

29 44 Stat. 1162 (1927). 

30 48 Stat. 1088 (1934). 

31 Hearings on Political Broadcasting Before the Communications Subcommittee of 
the Senate Committee on Interstate and Foreign Commerce, 86th Cong., Ist Sess. 208 
sb — cited as Senate Hearings on Political Broadcasting]. 

. at 22. 

33S. Rep. No. 562, at 8. 

34 An amendment to apply section 315 to supporters passed both houses in 1934 but 
received a pocket veto by the President. S. Rep. No. 781, 73d Cong., 2d Sess. (1934). 
(195 wy v. Westinghouse Radio, 186 F.2d 1 (3d Cir. 1950), cert. denied, 341 U.S. 909 
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A legally qualified candidate is defined very broadly by the FCC as 
anyone meeting the qualifications for office in his home state, county or 
municipality.** This places the responsibility for establishing the quali- 
fications of candidacy where it belongs: upon the legislatures of the 
fifty states. Recently the FCC has put the burden of proving a bona 
fide candidacy upon the person requesting equal time.** This to some 
extent meets the criticism that the FCC admitted the candidacy of anyone 
who claimed that he was a candidate. It does not resolve the question of 
the broadcaster who is legally required to make available time to an in- 
consequential candidate who has no public support but qualifies under 
the law of his state to be a sticker or write-in candidate.*® It has been 
estimated by the networks that a half-hour given to the major presi- 
dential candidates would impose a legal liability to grant eight full hours 
of television time to candidates with limited appeal to the electorate.“ 

The minority parties, however, claim to offer the only real opposition 
in a political system dominated by two parties which are in substantial 
agreement on matters of public policy.*! Broadcasters have an economic 
interest in a carefully cultivated audience which they dare not offend, 
but there exists an equally compelling political interest that vocal minori- 
ties should not be silenced. 


Opposing candidates for the same office are the only ones who may 
claim equal time. The FCC has interpreted this to mean that the primary 
is a separate contest from the general election. Consequently the candi- 
dates of one party may be given ample time during their primary, while 
candidates of the other party are given no time at all during their pri- 
mary. Subsequently, during the campaign for the general election, the 
winner of the latter party primary may not claim equal time to that 
obtained by the winner of the former party primary for time granted 
during the primary campaign.*? This has a tendency to reinforce one- 
party politics in the South where broadcasters consider the primary as 
the only contest. 


2. What Constitutes Equal Opportunity? 


The FCC has declared that no discrimination can be made in charges, 


36 47 C.F.R. § 3.657(a) (1958). 

87 The FCC will accept the ruling of a State Attorney General or other officer in 
the absence of a —- determination. FCC 58-936, Public Notice 63585, p. 3 (ques- 
tion 22), Oct. 1, 1958. 

38 47 CFR. % 3.657(f) (Supp. 1960). 

39 State election laws appear in Hearings on S. 3171, at 75-178. 

40 Hearings on Political Broadcasts—Equal Time—Before a Subcommittee of the 
Committee on Interstate and Foreign Commerce of the House of Representatives, 86th 
Cong., Ist Sess. 180-81 (1959) (hereinafter cited as House Hearings on Political 
Broadcasts]. There were eighteen candidates for President in 1956. 

41 Hearings on S. 3171, at 299. 

42 KWFT, Inc., 4 P & F Radio Reg. 885 (1948). 
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practices, regulations, facilities, or services.** This does not mean that a 
licensee must donate free time to the opponent of a candidate who has 
bought time,** nor does it mean that a station must call a halt to the sale 
of time where opposition candidates are unable to buy equivalent time.*® 
If a candidate is given free time, his opponents may obtain free time. If 
a candidate purchases time, his opponents must be permitted to purchase 
equivalent time. 


The licensee may not, however, sell time to one candidate and refuse 
time to his opponent by claiming that all equivalent spots are previously 
committed.** A licensee must cancel out commercial programs, if neces- 
sary, to meet his obligations under section 315.47 He may not offer a 
late Saturday evening hour to a candidate whose opponent has broadcasted 
at an earlier hour during the week.*® 

Where a candidate appears on a sponsored program this does not relieve 
the broadcaster from offering similar time to the opponents, but this does 
not mean that the requesting candidates may insist on an appearance on 
the same sponsored program.*® If all candidates for the same office are 
asked to appear on a forum or debate and one of the candidates refuses, 
this does not prevent the other candidates from appearing on the pro- 
gram, and the one who originally refused has no future claim on the 
broadcaster’s time. 


A candidate may not wait until the last few days of a campaign to 
announce his candidacy thus claiming an accumulation of free time. 
Under a new FCC regulation he must submit his request within seven days 
of his opponent’s use of the broadcast facilities.” 


The stations may, however, discriminate against all candidates for a 
given office. Consequently, a station may decide that the gubernatorial 
race is the important controversy in its area and refuse to sell any time to 
a senatorial candidate.** This may make it impossible to unseat an incum- 
bent. However, it has the virtue of relieving New York City stations 
from any liability with respect to 96-plus candidates who are running 
for the 48 congressional seats in the greater metropolitan area—an obliga- 
tion which would place a tremendous burden not only upon the station, 
which could legally charge for the time, but upon the listening public 
who, as individuals, have an interest in only one of these districts. 

43 47 C.F.R. §§ 3.120, 3.290, 3.657 (1958). 

44 FCC Public Notice 63585, supra note 37 (question 28). 

45 Mrs. M. R. Oliver, 11 P & F Radio Reg. 239 (1954). 


46 FOC Public Notice 63585, supra note 37, at 4 (answer 42). 
a cs aaa Broadcasting Co., 3 P & F Radio Reg. 1 (1948). 
i 


49 Letter to Senator Monroney, 10 P & F Radio Reg. 451 (1954). 

50 FCC Public Notice 63585, supra note 37, at 4 (question 40). 

5147 C.F.R. § 3.657(e) (Supp. 1960). 

52 Robert M. McIntosh, 20 P & F Radio Reg. 55 (1960); John P. Crommelin, 19 
P & F Radio Reg. 1392 (1960). 
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3. What Rates May Be Charged? 


A 1952 amendment to section 315 provided that rates for political can- 
didates could be no higher than prevailing commercial rates.5* Where 
groups of candidates have pooled their resources to obtain discounts 
opposing candidates are entitled to the same lower rate.** However, 
where one candidate buys more time in order to qualify for a discount 
his opponent may not take advantage of the reduced rate unless he also 
buys the minimum amount of time required for a discount. 


4. What Control May Be Exerted Over Political Broadcasts? 


The “no censorship” provision in section 315 has caused trouble for 
many years. The broadcasters were categorically prohibited from delet- 
ing material from a candidate’s broadcasts,5® but were not relieved of 
liability for libel.** The FCC early expressed an opinion that Congress 
could not have intended to compel stations to broadcast political speeches 
and at the same time subject them to the risk of damage suits.5* Neverthe- 
less, some courts interpreted the FCC ruling as merely advisory rather 
than declaratory and held that stations were liable under state law.™® 
Many states have enacted legislation to exempt broadcasters from liability 
for political broadcasts, but others have concluded that libel was not 
protected by the first amendment and therefore did not come within the 
protection of the “no censorship” provision. This controversy has 
been resolved at least temporarily by a Supreme Court decision™ favoring 
the FCC interpretation, but the FCC has recommended that Congress 
make its intent clear by enacting an amendment relieving the broadcaster 
from liability. 


5. What Is a Use? 


According to the FCC the term “use” in section 315 is equivalent to 
appearance.® The rationale of this interpretation was that any exposure 
of a candidate over radio or television ultimately accrued to his benefit. 


53 66 Stat. 717 (1952), 47 U.S.C. § 315(b) (1958). 

5411 P & F Radio Reg. 1501 (1954). 

55 FCC Public Notice 63585, supra note 37, at 4 (question 56). 

56 48 Stat. 1088 (1934), as amended, 47 U.S.C. §315(a) (1958). 

57 Senator Dill’s original amendment contained a no-liability clause. S. Rep. No. 772, 
69th Cong., Ist Sess. (1926). 

58 Port Huron Broadcasting Co., 12 F.C.C. 1069 (1948). 

59 E.g., Houston Post Co. v. United States, 79 F. Supp. 199 (S.D. Tex. “- 

60 There are a number of good law review notes on this problem: 13 Vand. L. Rev. 
423 (1959) ; 44 Minn. L. oo 787 (1960) ; 34 St. John’s L. Rev. 140 (1959). 

61 Farmers Educ. and Co-op. Union of America v. WDAY, Inc., 360 U.S. 525 (1959). 

62 House Hearings on Political Broadcasts 11; see also views of Senator Hartke 
a pre-emption legislation may renew the liability for libel problem. S. Rep. 562, at 


63 House Hearings on Political Broadcasts 170. 
64 CBS, Inc., 18 P & F Radio Reg. 238, 701 (1959). 
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This does not take into consideration the fact that such exposure may be 
as harmful as beneficial depending upon the circumstances. Where the 
candidate whose appearance came first had no control over the content 
of the program, he is put to considerable disadvantage by his opposing 
candidate who may use the time made available under section 315 for 
whatever purpose he desires. 

The FCC lacked foresight by interpreting the word so broadly. They 
could have developed a narrower area of “political uses” in accord with 
the original intent of section 315 which was to cover those situations 
where the candidate was responsible for initiating the broadcast. The 
FCC's failure to apply the narrower interpretation brought a storm of 
protest® and the 1959 amendment. 


IV. Tue 1959 AMENDMENT AND THE FAIRNESS DocTRINE 


A. Background 


Prior to 1959 the networks thought that news programs were free 
from the obligations of section 315.° Although there existed ambiguities 
which needed clarification,® the Allen Blondy decision” of the FCC evi- 
denced considerable discretion in the interpretation.of “use.” The FCC 
decided that a “film clip” showing a judge being sworn into office did 
not constitute a “use” since the candidate had in no way initiated either 
the filming or presentation of the event. 

However, the FCC turned about face in its now famous Lar Daly 
decision™ and held, with two Commissioners dissenting, that the appear- 
ance of Mayor Daley of Chicago greeting President Frondizi of Argen- 
tina, and an announcement for the March of Dimes constituted a “use” 
which would entitle all candidates for mayor to request equal time. 

CBS felt that this was a crippling decision which raised serious ques- 


65 See CBS, Inc., 18 P & F Radio Reg. at 745 (1959) (dissenting statement of Chair- 
man Doerfer); see also comments of Senator Dill, Senate Hearings on Political 
Broadcasting 113: 

The CHarrMAN. Mr. Dill, when you chose the word “use” that appears in 
section 315 .. . did you mean that the candidate was responsible for initiating the 
broadcast ? 

Mr. Ditt. Yes. That was the 

The CHArrMAN. In other words the mere fact that a decision [sic] would, on 
its own, decide to take a picture at a given time of an event which they con- 
sidered to be newsworthy, was that in your judgment a use being made by the 
candidate? 

Mr. Dit. Not at bem 

66 H.R. Rep. No. 802, 

67 73 Stat. 557 (1959), a v: S. 4 Nag At II, ye). 

68 H.R . No. 802, at 2 ©. 52, at 

6 Salant, Political Suet ye te TR 8 Public Policy 336 (1958) ; 
Friedenthal and Medalie, The Impact of Federal Regulation on Political Broadcasting, 
72 Harv. L. Rev. 445 (1959). 

7014 P & F Radio Reg. 1199 (1957). 

71 CBS, Inc., supra note 64. 
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tions concerning adequate coverage of news events."* During a political 
campaign public officials could not be shown exercising their ministerial 
duties. Neither could they discuss a national emergency (such as the Suez 
crisis"*) without giving all candidates for the same office equal time. This 
decision promised to inhibit the communications process so necessary to 
our representative form of government and to defeat the purposes for 
which section 315 was originally enacted."* 

CBS decided to take the case to court,”> and the Attorney General 
advised the FCC that he could not support their decision.”* Congress 
reacted quickly to avoid the blackout of political news coverage in the 
1960 elections. Sweeping changes which had been considered in 195677 
were reconsidered’* and rejected in favor of an amendment which al- 
legedly corrected the error of judgment of the FCC. Hereafter all 
bona fide newscasts, news interviews, news documentaries, and on-the- 
spot news coverage (including, but not limited to, political conventions) 
were exempted from the application of section 315. 


B. What Is a Bona Fide News Event? 


During the spring primaries of 1960 the FCC made a number of rulings 
defining the 1959 exemption for news coverage. Programs like “Meet 
The Press,” “Face The Nation,” and “College News Conference” had 


been mentioned in the 1959 hearings as examples of the kinds of pro- 
grams which were intended to come within the exception.*' “Today” 
was given a certificate of approval*? along with the “Jinx Falkenburg 
Show.” §* Debates and forums had not been included in the 1959 amend- 
ment, so “American Forum of the Air” was subject to a request for equal 
time.§* Variety shows such as the “Jack Paar Show” were also outside 
the favored class or format.*® 


A weathercaster’s appearance on a regularly scheduled program iden- 
tified only as the “TX Weatherman” did not entitle his opponent for the 


72 Senate Hearings on Political Broadcasting 101. 

73 Adlai Stevenson was given equal time to answer President Eisenhower’s address 
on this subject in 1956. 

74S. Rep. No. 562, at 9-10. 

75 H.R. Rep. No. 802, at 4. 

76 Senate Hearings on Political Broadcasting 10, 307. 

77 Hearings on H.R. 6810 Before a Subcommittee of the House Interstate and For- 
eign Commerce Committee, 84th Cong., 2d Sess. (1956). 

78 There were a number of bills introduced in 86th Cong., Ist Sess. (1959): S. 1585, 
S. 1604, S. 1858, S. 1929, and H.R. 5389, H.R. 5675, H.R. 6326, H.R. 7122, H.R. 7180, 
HR. 7206, HR. 7602, HR. 7985. 

79 H.R Rep. No. 802, t 1- 

8073 Stat. 557 (1959), a7 U.S.C. § 315 (Supp. II, 1959-60). 

81 FCC 60-1050, Public Notice B92294, p. 4 D, Sept. 8, 1960. 

82 Lar Daly, 20 'P & F Radio Reg. 350 (1960). 

83 Supra note 81, at 5G. 

84 Broadcasting, Nov. 14, 1960, p. 42. 

85 Lar Daly, supra note 82. 
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state legislature to equal time.8* However, a sheriff who was also a can- 
didate for Congress could not end his daily report on activities of the 
sheriff’s office with a personal “Thought for the Day” because the format 
and content of the program were thereby controlled by the candidate 
and not by the station. His opponent was entitled to equal opportunities.®* 

The following criteria for the news exemption are beginning to come 
into focus: (1) regularly scheduled; (2) independent significance aside 
from the fact of political candidacy; and (3) content of the program 
controlled by the station. 


C. The Fairness Doctrine 


When Congress adopted the 1959 amendment it included, at the sug- 
gestion of the Attorney General,** a statement that nothing in the section 
should be construed as relieving broadcasters from operating in the public 
interest and “to afford a reasonable opportunity for the discussion of 
conflicting views on issues of public importance.” ®® This is the first direct 
legislative reference to an administrative doctrine (which has developed 
over the years) that broadcasters have a positive obligation to air public 
problems.” It is felt that a station could not refuse to devote any time to 
political candidates and still be operating in the public interest,®* but it is 
not clear how this works out in practice. A broadcaster is not a common 


carrier®? and the choice of the program lies with the licensee.®* He can- 
not be compelled to cover a political parade™ nor to sell time to a politi- 
cal candidate.* There is no recourse against a network which refuses to 
accept contracts which call for simultaneous broadcasting on other net- 
works.®* 


The use of kinescopes financed by the National Association of Manu- 
facturers without identifying the source was a violation of the fairness 
doctrine.** Any broadcast in support of particular legislation is incon- 
sistent with the policy endorsed by Congress in the 1959 amendment, 


86 Brigham v. FCC, 276 F.2d 828 (5th Cir. 1960). 

87 Wm. S. Freed, 19 P & F Radio Reg. 1391 (1960). 

88 House Hearings on Political Broadcasts 122 n. 6; Senate Hearings on Political 
Broadcasting 309 n. 3. 

8973 Stat. 557 (1959), 47 U.S.C. § 315 (Supp. II, 1959-60). 

90 FCC Report in the Matter of Editorializing by Broadcast Licensees, 1 P & F Radio 
Reg. 91 :201 (1949) Broadcasted. 

91 Farmers Educ. and Co-op. Union v. WDAY, Inc., supra note 61; Port Huron 
Broadcasting Co., supra note 58; Homer P. Rainey, 3 P & F Radio Reg. 737 (1947) ; 
Albuquerque Broadcasting Co., 3 P & F Radio Reg. 1820 (1946) ; United Broadcasting 
Co., 10 F.C.C. 515 (1945). 

92 48 Stat. 1066 (1934), 47-U.S.C, $ 153(h) (1958). 

93 McIntire v. Wm. Penn Broadcasting Co., 151 F.2d 597 (3d Cir. 1945), cert. denied, 
327 U.S. 779 (1946) ; WBNX, 4 P & F Radio Reg. 242 (1948). 

94 FCC Public Notice B 70408, March 5, 1959, 

95 FCC Public Notice B 89193, May 26, 1960; Robert M. McIntosh, supra note 52. 

96 FCC 60-209, Public Notice B 85719, March 10, 1960. 

97 KSTP, Inc., 17 P & F Radio Reg. 553 (1958). 
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unless opponents of the legislation are also given an opportuntiy to be 
heard.®8 

Arkansas stations which failed to carry the first night of the Republican 
convention were asked to show how they complied with the requirement 
of fairness, in spite of the fact that they were carrying state primaries at 
the time.® President Eisenhower’s speech before the Commonwealth 
Club in San Francisco was not subject to a claim for equal time because 
he was not a candidate, but the stations which carried his speech were 
asked to report how they had complied with the requirement of fairness 
concerning the controversial issues he discussed.’ 

A New Jersey station broadcast reports of both political conventions, 
but the two candidates chosen to report were not opposing candidates. 
Their respective opponents were not allowed to claim equal time since 
the program was news and the station had met the obligations of the 
fairness doctrine.1® 

No right of action accrues immediately to the political candidate who 
feels that he is receiving unfair news coverage, and judgment of the 
licensee’s performance is postponed until his overall performance is 
appraised upon his application for license renewal.’ 


V. SANCTIONS 
A. Remedies Available to the Candidate 


This question was raised in the 1960 campaign by a sticker candidate 
for Congress in the Fifth Congressional District of Massachusetts. When 
refused equal time on educational station WGBH-TV in Boston, David 
Franklin took his case directly to district court. The court dismissed the 
case for lack of jurisdiction because the candidate had not exhausted his 
administrative remedies.’ 


No right of action accrues to an aggrieved candidate unless a broad- 
caster first permits his station to be used for a political purpose.’ Where 
a station has allowed a candidate to use broadcasting facilities, his legally 
qualified opponent may make a request to the station for equal time. Thus, 
the initial determination of licensee responsibility rests with the licensee. 
The FCC has indicated that this procedure is necessary under the Com- 
munications Act; furthermore, the local station is better qualified than an 


98 Metropolitan Broadcasting Corp., 19 P & F Radio Reg. 602 (1959). 

99 Arkansas Radio & Equipment Co., 20 P & F Radio Reg. 427 (1960). 

100 California Democratic State Central Comm., 20 P & F Radio Reg. 867 (1960). 

101 FCC Public Notice B 95923, Nov. 3, 1960. 

102 Robert M. McIntosh, supra note 52; California Democratic State Central Comm., 
supra note 100. 

103 Franklin v. WGBH-TV, Civil No. 60-820-F, D. Mass., Nov. 7, 1960. 

_104 Weiss v. Los Angeles Broadcasting Co., 163 F.2d 313 (9th Cir. 1947), cert. de- 
nied, 333 U.S. 876 (1948) ; McIntire v. Wm. Penn Broadcasting Co., supra note 93; 
Robert M. McIntosh, 20 P & F Radio Reg. 55 (1960). 
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administrative agency to determine who is and who is not a bona fide 
candidate under local election laws.’ If the station refuses the request, 
a complaint may then be filed with the FCC by letter or telegram. There- 
after enquiries are made by the FCC directly to the licensee which will 
permit an expeditious ruling by the Commission if the situation does not 
fall into a category previously determined. The candidate and the licensee 
are informed by letter or telegram regarding their rights and their 
liabilities. If the broadcaster fails to comply with the ruling, the candi- 
date then may ask the district court for an injunction to compel the 
grant of equal time.'°* If the broadcaster desires he may appeal the ruling 
directly to the Court of Appeals. 


Although a direct appeal to district court, as in the Franklin case, may 
have the virtue of adjudicating the question of the legal qualifications for 
candidacy in a local court, it is felt that this consideration is more than 
outweighed by the necessity for uniformity of determination of the 
more technical aspects of program format and content by a central admin- 
istrative agency. If the complaint concerns a local live program, however, 
a local judge may have better knowledge of the particular program and 
whether or not it was politically oriented. The FCC has a small and 
inadequate staff to handle complaints. They tend to accept the designa- 
tion of the station log as to whether a program is variety, forum or news. 

The FCC has published three codifications of administrative decisions 
interpreting section 315.1°° If the decisions do not cover all questions 
asked by broadcasters, it is because the Commission answers only those 
enquiries which represent an actual controversy. After the election 
has passed the question becomes moot because the person requesting equal 
time is no longer a candidate and has no legal right to time. This puts 
the onus on the candidates to make their requests promptly"! and upon 
the Commission to expedite rulings prior to the election." 


B. Administrative Sanctions 


1. Revocation of License 


It is within the authority of the FCC to revoke a license for wilful or 


105 But the licensee may not base his judgment on an appraisal of the candidate’s 
chances of election. CBS, Inc., 7 P & F Radio Reg. 1189 (1952). 

106 48 Stat. 1092 (1934), 47 U.S.C. § 401(b) (1958). 

107 48 Stat. 1092 (1934), 47 U.S.C. § 402(a) (1958). 

108 FCC 54-1155, 11 P & F Radio Reg. 1507 (1954) ; FCC 58-936, 17 P & F Radio 
Reg. 1711 (1958) ; FCC 60-1050, 20 P & F Radio Reg. 1564 (1960). 

109 FCC 58-936, Public Notice 63585, p. 5 (question 61), Oct. 1, 1958. 

110 Daly v. United States, No. 11946 (7th Cir.) (dismissed as moot), cert. denied, 
355 U.S. 826 (1957). 

111 Within seven days, 47 C.F.R. § 3.657(e) (Supp. 1960). 

112 During the month of October 1960, 130 requests were processed by the FCC, but 
only one was outstanding as of Nov. 4, 1960, 
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repeated violations,!!* but the Commission has been reluctant to exercise 
its authority so as to avoid depriving the listening public of a continuing 
broadcasting service.""* It has never revoked a license for unfair political 
broadcasting. 


2. Cease and Desist Orders 


The Commission is also authorized to issue cease and desist orders for 
violation of the Act,!> but there is no evidence that this procedure has 
been used to enforce section 315. There exists no authority to issue a 
cease and desist order for a violation of Commission policy such as the 
fairness doctrine. 

The usual procedure for enforcing the equal time provision has been 
to issue informal rulings by letter or telegram. Such communications 
have been interpreted as rulings within the meaning of section 402(a) 
and may be appealed to the Court of Appeals.*?” 


3. Fines 


The amendments to the Communications Act"® provide for a fine for 
wilful failure to observe any provision of the Act. This provision was 
designed to curb rigged quizzes and rebates to disc jockeys.’® It seems 


doubtful that this forfeiture would be imposed for failure to comply 
with a ruling under section 315. To the aggrieved candidate the only 
acceptable remedy is equal time prior to the election. Neither an action 
for damages nor a criminal sanction in the form of a fine would be an 
adequate substitute to the candidate, although it may protect the electorate 
by deterring the broadcasters. 


4. License Renewal 


The proper time for a review of licensee performance (and apparently 
the only time to measure responsibility under the fairness doctrine) is 
when the broadcaster’s license comes up for renewal every three years.'*° 
This has not proved to be a very effective method of supervision. The 
only instance in which a licensee has been refused renewal of his license 


113 66 Stat. 716 (1952), 47 U.S.C. § 312(a) (1958). 

114 Port Huron Broadcasting Co., 12 F.C.C, 1069 — E. A. Stephens, 11 F.C.C. 
61 (1945) ; House Hearings on Political Broadcasti cox ©. 

115 66 Stat. 717 (1952), 47 U.S.C. § 312(b) (1958). 

116 Broadcasting, April 3, 1961, p. 60. 

117 Brigham v. FCC, supra note 86. 

ns 74 Stat. 894 (1960), 47 U.S.C. § 503 (Supp. II, , Bee, 

19 Hearings on Responsibilities of Broadcasting Licensees and Station Personnel 

Betore a Subcommittee of the House Committee on Interstate and Foreign 
86th Cong., 2d Sess, 680 (1960 

120 Robert M. McIntosh, supra note ay ‘SPaee Democratig State Central Comm., 
supra note 100; H.R. Rep. No. 802, at 1 
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has been where the most blatant kind of self interest was involved.!24 
The Chairman of the FCC indicated recently in testimony before the 
Senate that the FCC would not be authorized to refuse a license because 
it disapproved of a particular kind of public service programming. A 
lecture on literature would as easily meet the requirements of public 
service programming as a political debate.12? When the news exemption 
was first considered in 1956 the FCC opposed it because such political 
coverage would thereafter be subjected to the over-all standard of “fair- 
ness” rather than the section 315 standard of “equality.” Thus, the FCC 
would be required to define what short of equal was nonetheless fair, 
and such determination would be postponed until the renewal applica- 
tion.’** Three years is a long time for a candidate who has been treated 
unfairly to wait for retribution. His interest in filing a complaint against 
the broadcaster may have waned or the incident long since forgotten. 

The fairness doctrine is nevertheless the crutch relied upon by oppo- 
nents of section 315 who claim that this section is surplusage in the 
framework of the policy of fairness.'** The appointment of the investi- 
gatory staff in the FCC to measure licensee promise against perform- 
ance,'*® the provision in the Communications Act of 1960 for increased 
use of hearings in the renewal process,!** and the increased use of a 
temporary renewal on one year probation’** may make the license renewal 
a more meaningful tool. 

It is too early to judge the operation of the news exemption under the 
fairness doctrine, so it would be unwise to discard the immediate remedy 
available to an aggrieved candidate under section 315 for equal time for 
the more remote assurance of fair treatment. Perhaps it will be possible 
to work out a system whereby paid political time shall be made available 
on an equal basis and free time shall be allocated fairly. 


VI. 





Tue LEGISLATIVE OUTLOOK 


A. The Election Coverage Analyzed 





When Congress passed the 1959 exemption to section 315 and the 1960 
suspension, it was aware of the danger that broadcasters might use their 


121F.g., the famous Brinkley case where the licensee used the station to broadcast 
medical remedies. KFKB v. FRC, 47 F.2d 670 (D.C. Cir. 1931). 

122 Hearings on S. 3171, at 49-50 

123 Senate Hearings on Political Broadcasting 19. 

124 Td. at 81 (comments of Commissioner Doerfer). 

125 Broadcasting, Nov. 14, 1960, p. 72. 

126 FCC Interim Report, Office of Network Study: Rapeasity for Broadcast 
Matter, Docket No. 12782, p. A 15 (1960). FCC Chairman Minow has indicated an 
intention to conduct local hearings. Broadcasting, May 15, 1961, p. 60. It has been 
estimated, however, that -_ policy would entail three times FCC's current budget. 
Broadcasting, May 15, 1961, p. 5. 

127 E.g., performance of WITG-TV, Washington, D.C. 
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new freedom to influence the outcome of the election. The interest of 
the public in the full and uninhibited reporting of the events of the 
election seemed to outweigh the inherent dangers. But broadcasters were 
warned that their performance during the 1960 election would be care- 
fully appraised.1?6 

The 1959 amendment contained authority for a continuing investigation 
by the FCC of the effectiveness of the news exemption. The report of 
the FCC for the fiscal year 1960 outlines the procedure used for handling 
complaints and promises to “make, when appropriate, such recommenda- 
tions as it deems necessary in the public interest.” *° The FCC was also 
authorized under the 1960 resolution to make a report to Congress con- 
cerning the effect of the section 315 suspension.'*! In order to meet its 
obligations the FCC sent out questionnaires to all licensees requesting 
information concerning their coverage of the 1960 election.*? Although 
the questionnaire itself may have influenced the outcome, the results 
indicate an unprecedented. amount of television time devoted to political 
broadcasts, but a sharp decline in paid radio time compared with 1956. 
Preliminary tabulations show that networks made available eighteen 
hours and twenty-two minutes of free time to all Republican candidates 
and nineteen hours and twenty-six minutes to the Democrats, making a 
total of thirty-nine hours and twenty-two minutes (including an hour 
and thirty-five minutes to other parties). This represents an increase 
of 32.8 percent over 1956. On 430 television stations all Republicans 
received a total of 1,250 free hours while Democrats received a total of 
1,253 free hours. Other candidates received only 101 hours on 130 of the 
television stations. In spite of all the free time political candidates spent a 
record total of $14,640,000 for radio and television time.4** An inde- 
pendent spot sample of political programming indicates that the great 
bulk of the time devoted to political programming was for spot announce- 
ments of less than one-minute duration.™ 

The election coverage has also been checked by the Senate Committee 
on Freedom of Communications. This committee was directed to study 
federal policy concerning the dissemination of political opinions, news 
and advertising to assure fulfillment of the “national policy of fairness 
and impartiality.” °° This watchdog committee caused havoc in the 

~ 128 S. Rep. No. 1539, 86th Cong., 2d Sess. 6 (1960). 

129 73 Stat. 557 (1959), 47 U.S.C. § 315 (Supp. II, 1959-60). 

130 26 FCC Ann. Rep. 38 (1960). 

131 74 Stat. 554 (1960), 47 U.S.C. § 315 (Supp. II, 1959-60). 

132 Broadcasting, Aug. 15, 1960, p. 9. 

133 New York Times, Feb. 1, 1961, p - col. 3 (city edition). 

134 Broadcasting, Jan. 2, 1961, p. 28. An analysis of sixty-one television stations in 
twenty-one markets showed an average of forty — sales per week which in- 
cluded, on the average, one thirty-minute segment, eleven sixty-second segments, ten 
twenty-second segments, and fifteen ten-second segments. There were a smattering of 


fifteen-minute programs, but they averaged less than one per station. 
135 S. Res. 305, 86th Cong., 2d Sess. (1960). 
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broadcasting industry in the middle of the campaign by sending out 
letters to all licensees asking that complaints regarding political coverage 
be sent directly to it.‘*® Despite rumblings in the broadcasting industry 
that the committee had overstepped its authority, most licensees com- 
plied with the request.'** The broadcasting industry, which had called 
the committee “The Watchdog with Nothing to Bite” *** felt that the 
committee was trying to stir up an unjustified controversy.’ 

Information prepared by the committee includes: (1) a day by day 
account of all public utterances of the candidates for the presidency along 
with all newscasts from the three networks; (2) all complaints handled 
by the FCC during the campaign with a record of their disposition, 
(3) all complaints made directly to the committee which included both 
charges of unfair news coverage and complaints about requests for equal 
time. 

Hearings held by this committee indicate the following inadequacies in 
the present system of political broadcasting: (1) the FCC lacks adequate 
staff to handle complaints; (2) the FCC lacks the power to redress wrongs 
committed by stations; (3) many stations refused to give or sell time for 
political broadcasts.1*° 


B. Proposed Legislative Changes 


1. Repeal Section 315 


Although the broadcasting industry has been urging the repeal of sec- 
tion 315 for years, it seems unlikely that Congress would be willing to 
dispense with a principle which has such a long history. It represents a 
basic concept of equal treatment to all which is part of the fundamental 
philosophy of democratic government. There is no evidence that the 
section has placed an unfair burden upon the broadcaster in the allocation 
of paid political time. Since the broadcaster is not placed under an obliga- 
tion to provide free time, he should be able to make his contribution 
within the authority of the news exemption. The only real question 
seems to be whether section 315 offers much protection to minority 
candidates who are unable to purchase time made available to them 
under section 315. In the past, however, section 315 has protected minori- 
ty candidates to the detriment of major candidates and some relaxation 
of the stringent rule was both necessary and desirable. 


2. Limit the Total Time Made Available to One Candidate 


This is the question raised by the Nixon telethon: whether one politi- 


136 Broadcasting, Oct. 24, 1960, p. 10. 
137 Broadcasting, Oct. 31, 1960, pp. 66-67. 
138 Broadcasting, Oct. 24, 1960, p. 29. 
139 Broadcasting, Oct. 10, 1960, p. 33. 
140 Broadcasting, April 3, 1961, p. 60. 
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cal party should be permitted to outspend its competitors thus causing 
an unbalanced political coverage. Although this question is likely to re- 
main dormant until some deleterious effect occurs, the problem is not 
likely to be solved by a party which has thus bought an election. There- 
fore the problem of overspending will have to be foreseen and provided 
for in anticipation of undesirable consequences. The Republicans have : 
indicated that they feel that the ability to raise money is one of the tests 
of a political party,‘*! while the Democrats, bemoaning the increasing 
costs of presidential campaigns, have favored a requirement that time be 
made available on an equal basis to both candidates.'4? 


3. Exempt Presidential and Vice-Presidential Candidates from Section 315 





The Magnuson bill, currently before the Senate,** would make perma- 
nent the suspension of section 315 which made possible the Great Debates. 
The main advantage of the Magnuson bill is not to assure that the face-to- 
face encounters will become a national institution, but instead to free 
broadcasters from any obligations to the candidates for the Presidency. 
The main appeal of the exemption is the promise that more free time will 
be made available to the two candidates of the major parties thus reduc- 
ing campaign expenditures.'** There is no evidence, however, that cam- 
paign expenses were less in the 1960 campaign because of the suspension. 


4. Extend the Exemption to Forums, Panel Discussions, and Debates 


The 1959 amendment, as originally considered, included panel discus- 
sions and similar programs,’*® but this provision was deleted. Also deleted 
were the provisions concerning the motives of the broadcaster, and 
whether the program advanced the political career of the candidates. 
Apparently the FCC wanted an amendment which they could apply by 
looking at the format of the program without making an evaluation of 
the content.** Consequently, debates, discussions, and forums are not 
exempt from section 315 while news interviews are exempt. This has an 
unfortunate result which can best be exemplified by comparing ‘Meet 
The Press” with “American Forum of the Air.” A senator may appear 
on the former at the invitation of the program sponsors and answer ques- 
tions about his candidacy for the Senate or the Presidency without afford- 
ing his opponent in his home state equal time. If he appears on the latter, 






141 Hearings on S. 3171, at 179-80 (letter from Richard Nixon). 
142 Hearings on S. 3171, at 39 (statement of Paul Butler). 
143 S. 204, 87th Cong., Ist car (1961). 

144 Broadcasting, Dec. 19, p. 27. 

145 S. 1585, S. 1858, H.R. nae HR. 7180, 86th Cong., Ist Sess. (1959) (all contained 
provisions for panel discussions). 

146 S. Rep. No, 562, at 11-12. 
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where the topic of discussion is prescribed by the producers, his opponent 
for the Senate may claim equal time on stations within the state to de- 
nounce the senator or to discuss local problems which have more appeal 
to the voters. This seems grossly unfair to the senator and may dis- 
courage him from exposing his candidacy to this kind of collateral attack. 

It seems more equitable to grant equal time to the senator’s opponent for 
his appearance on “Meet The Press” than for his appearance on “American 
Forum of the Air.” Although it seems clear that it was the intent of 
Congress to exempt only bona fide news coverage, in application the 
1959 amendment has gone further. Congress should therefore decide 
whether the legislation should exempt only legitimate news coverage or 
whether it intends to promote the free use of broadcasting facilities by 
candidates in order to cut down campaign expenses. Unfortunately, an 
objective determination of what policy is really in the public interest 
seems unlikely since those who must make the policy are themselves in- 
terested parties. 


5. Restrict the Time Prior to a Campaign During Which Section 315 
Would Apply 


Representatives Mack and Hemphill favored a provision which would 
limit the application of section 315 to forty-five days prior to a primary 


election and ninety days preceding a general election.’*7 This proposal 
has merit in clearly defining the broadcaster’s liability to claims for equal 
time. It would probably have no effect on limiting the campaign and 
might open the door to abuses by broadcasters on the local level. 


6. Permit Only Candidates Who Have Polled 4 Percent of the Votes 
in the Prior Election to Qualify for Section 315 


This suggestion was made as an adjunct to S. 3171 which would have 
required broadcasters to give time for a series of appearances of presi- 
dential candidates who qualified.** The 4 percent rule was discredited, 
however, because it would have excluded Theodore Roosevelt in 1912, 
Robert LaFollette in 1924, and Strom Thurmond in 1948. 


7. Require Candidates to Forfeit a Bond if They Do Not Poll a Minimum 
Percentage of Votes in the Subsequent Election 


If candidates were required to place a deposit against the cost of time 
acquired under a request for equal time, then each candidate would assess 
his chance of success before making the request. This might have no 
effect upon wealthy candidates. It would also prevent broadcasters from 


147 H.R. Rep. No. 802, at 18. 
148 S, 3171 § 2(a), 86th Cong., 2d Sess. (1960) ; Hearings on S. 3171, at 2. 
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giving free time to a deserving but impecunious candidate. 


8. Require Licensees to Allocate Time for Political Broadcasts 


This was suggested for presidential campaigns as a device for promoting 
the sober discussion of public issues.'*® The high cost of paid political 
broadcasting meant that candidates were trying to make more out of their 
money with greater emphasis on the spectacular and spot announce- 
ments.15° Broadcasters declared the proposed legislation unconstitutional. 
Congressmen felt that they possessed ample authority to legislate, but 
preferred a voluntary approach.'*! 


9. Subsidize Time for Candidates 


If broadcasters are required to give free time to candidates this may 
ultimately throw the financial burden upon advertisers in the form of 
higher rates. A better balancing of equities would result from the use of 
public funds. 

President Kennedy has indicated that he will support legislation de- 
signed to put the major financial burden of presidential campaigns upon 
the federal government.'®? Senator Mansfield has introduced a bill pro- 


viding federal subsidies of one million dollars to major party presidential 
candidates, with parties polling less than 10 percent of the vote being 
eligible for only $100,000."** The major objection to publicly subsidized 
elections is that it forces minorities to financially support majority parties. 
This is not unusual, however, in our system of government where public 
funds support activities designated by majority vote. 


VII. ConcLusions 


A. Section 315 Should Not Be Repealed 


Although the new amendment which excludes news programs from 
section 315 may reduce the over-all effectiveness of the section, it does 
not render it superfluous. Paid political programming remains subject 
to the equal time requirements. It is important that political minorities 
be able to purchase as much time as the opposition. Consequently, politi- 
cal movements on the ascendancy may gain access to mass media if they 
prove popular enough to solicit financial support. 

149 Hearings on S. 3171, at 3-8 (statement of Adlai Stevenson). Senator Gore re- 
cul — that he favors free time as a requirement. Broadcasting, May 15, 

150 eo on S. 3171, at 31, 43. 

151 S. Rep. No. 1539, 86th Cong., 2d Sess. 5 (1960). 


152 Broadcasting, May 8, 1961, p. 9. 
153 Broadcasting, May 15, 1961, p. 98. 
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B. Section 315 Should Be Amended 


The 1959 amendment attempted a much needed relaxation of the equal 
time requirement. It has not, however, been entirely successful. It is 
important to exclude news coverage of both non-political subject matter 
and political campaigning from the equal time provision. However, the 
extension of the exclusion to news interviews which are beneficial to 
the candidate provides a dimension which violates the principle of fair 
play in a democratic society. 

Section 315 should be restricted in its application to debates, panel dis- 
cussions, and forums during a period of no more than ninety days prior 
to an election. This is desirable in order to encourage the appearance of 
public officials on public affairs programs during other periods. Further- 
more, section 315 should not apply to any debates, panel discussions, 
forums or interviews during the ninety days period where opposing candi- 
dates appear on the same program. This seems desirable as an alternative 
to permitting all candidates for the same office equal time. To require 
opposing candidates to appear together on free time makes it impossible 
for the station to favor one candidate to the exclusion of all others, but 
still gives the station discretion in selecting the important candidates for 
presentation. Although this may appear unfair to the remaining candi- 


dates, nonetheless, our political system is basically a two-party system 
and should remain so if it is to retain the vitality of majority rule. Con- 
sequently broadcasters should be encouraged to give free time to the 
major political parties. 


C. The Appearance of Candidates for the Presidency Should Be Sub- 
sidized by the Federal Government 


It seems desirable that some presentation such as the Great Debates 
should be continued." A federal subsidy has many appealing aspects. 
The foremost of these is that the candidates would be reluctant to turn 
down an opportunity so provided by federal law. The second is that the 
intricacies of the constitutionality of a legal requirement that broadcasters 
make free time available is side stepped. A series of three or four hour- 
long programs prior to the election would be more than adequate. The 
time should be made available only to those candidates who qualify on 
the ballot in enough states to carry the electoral college. 


154 Broadcasting, Dec. 12, 1960, p. 51. Dr. Frank Stanton said the debates drew a 
30% larger audience than a half-hour paid political broadcast and that one or more of 
the debates were seen by 101 million people. Tuned in to the debates were 89.8% of the 
families in the United States; 53.1% saw at least three, and 26.6% saw all four. The 
election which followed produced a record 68.5 million votes which Stanton attributed 
largely to the use of the debate technique. 
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D. The FCC Must Be Given Appropriate Authority and Funds to Deal 
with Delinquent Stations 


This involves a more positive requirement that time be made available 
to candidates whether for sale or gratuitously. In order to enjoy a public 
franchise, stations must operate in the public interest. In a democratic 
society this requires that broadcasters assume a responsibility to enlighten 
and inform voters during elections. Broadcasters who do not meet these 
standards should either have their licenses revoked or be fined. Neither 
of these sanctions is presently available to the FCC because the Com- 
munications Act does not obligate stations to provide political program- 
ming. This should be remedied. 

It is clear that the broadcasting industry enjoys a unique position under 
our political system in that it is not owned and operated by the federal 
government. However, it must not enjoy this position to the exclusion of 
its duty to inform as well as entertain. Most broadcasters recognize this 
responsibility; thus it can do them no harm to introduce into legislation 
a requirement which will merely make it possible to legally enforce the 
obligation upon recalcitrant operators. 


E. The Communications Act Cannot Be Administered by Those Who 
Have No Faith in Its Mandates 


In the past the FCC has been a prime offender of the principle that an 
administrative agency is to protect the public and not to represent the 
industry which it is designed to regulate. In recent months the new FCC 
Chairman has attempted to project the FCC’s regulatory role into a new 
era of vitality. However, one man cannot achieve a new policy without 
the support of his administrative subordinates, of Congress, and of the 
public. 





LEGISLATION NOTE 


THE MEXICAN FARM LABOR IMPORTATION PROGRAM— 
REVIEW AND REFORM 


(Part one of a two-part article) 
T. Richard Spradlin* 


There is in human affairs a reciprocity and an equilibrium between 
cause and effect. The cause can be as much affected by the effect, 
as the effect is produced by the cause. Indeed, it is often possible 
to produce the cause by staging the effect. 

Whatever of good or evil we start in life will tend to justify 
and perpetuate itself. 


I. History oF THE PROGRAM 


Foreign workers have been employed in the United States for more 
than fifty years.2 Prior to World War II, there was a stream of Mexican 
workers entering the United States illegally as “wetbacks,” seeking and 
often obtaining employment on farms near the border during the spring 
and later in the harvest season. 

Programs for the legal admission of Mexican agricultural workers have 
been in existence for nearly 20 years. The United States and Mexico 
first entered into an international agreement to facilitate the importation 
of Mexican laborers in 1942.8 This was due to the existence of a severe 
labor shortage during World War II. Under this agreement, the United 
States was the prime contractor, subletting its contracts to farm employers 
needing agricultural labor. This type of agreement was renegotiated in 
1943 and continued through 1947.4 Agreements effective in 1948 and 
1949 established a system of individual contracts between the workers 
and the employers, the negotiation being handled by the two govern- 
ments.5 Under this system, an employer, upon certification by the United 
States Employment Service that he could not obtain adequate domestic 
farm labor, could recruit workers in Mexico with the joint approval and 
under the supervision of the two countries.6 The employer would pay 
the entire cost of transporting the worker from Mexico and back again,’ 

* Staff member, The George Washington Law Review, A.B. 1959, The George 
Washington University. 

1 Hoffer, The Passionate State of Mind 77 (1954). 

2U.S. Dep't of Labor, Farm Labor Fact Book 155 (1959) [hereinafter cited as 
Fact Book]. 


3 Id. at 162. 
4 Ibid. 


5 Ibid. 
6S. Rep. No. 214, 82d Cong., Ist Sess. 1 (1951). 
7 Ibid. 
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as well as the cost of supplies and subsistence during the period of move- 
ment.’ He would provide the worker with certain guarantees under an 
individual work contract, and was required to post a bond of $25 for 
each alien worker to assure maintenance of status and departure.® At no 
time did the number of Mexicans admitted under this system exceed 
175,000 in any one year.?° 

The steady flow of illegal immigrants into the United States, along 
with contract violations by both workers and employers, made the 
operation of these agreements difficult. The Immigration and Naturaliza- 
tion Service in the year ending June 30, 1950, deported nearly 500,000 
aliens to Mexico."! There is no way of knowing how many were not 
apprehended. There were also many instances where the Mexican work- 
ers who were legally admitted voluntarily left the places of employment 
in violation of the terms of their contracts. Farmers could not prevent 
a worker from doing this, and were even liable to a forfeiture under the 
departure bond. This forfeiture was imposed although the employer 
might be entirely without fault.1* Another problem was the complaint 
of the Mexican Government that some employers were not paying the 
wages for which the workers had contracted.* 


Representatives of the United States and Mexico met on January 26, 
1951, to discuss these problems.’* The United States delegation was 
headed by Carl W. Strom, Consul General of the United States in 
Mexico, and included Senator Allen J. Ellender, Chairman of the Senate 
Committee on Agriculture and Forestry, and Representative W. R. Poage 
of the House Committee on Agriculture.’* 


At the conference, Mexico served notice that it intended to discontinue 
the 1949 program.’? The suggestion was made that the United States 
Government, rather than the individual employers, should carry on the 
recruitment of Mexican farm workers.’* It was also suggested that the 
United States should guarantee compliance with the individual work 
contract.'® The United States delegation agreed to have legislation intro- 
duced to implement or authorize such a program, and, on this assurance, 


8 Id. at 2. 

9 Tbid. 

10 Hearings on S. 1466, S. 1945, and H.R. 2010 Before the Subcommittee on Agri- 
cultural Research and General Legislation of the Senate Committee on Agriculture and 
Forestry, 87th Cong., Ist Sess. 160 (1961) [hereinafter cited as 1961 Senate Hearings]. 

11S. Rep. No. 214, 82d Cong., Ist Sess. 2 (1951). 

12 H.R. Rep. No. 326, 82d Cong., Ist Sess. 2 (1951). 

13 Tbid. 

14 Fact Book 163. 

15 S. Rep. No. 214, 82d Cong., Ist Sess. 2 (1951). 

16 Td. at 3. 

17 Tbid. 

18 Tbid. 

19 Tbid. 
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the Mexican Government agreed to extend the 1949 agreement until June 
30, 1951.7° 

The conferees agreed to recommend to their respective governments 
that the following program be established: 
(1) The Mexican Government would establish migratory stations at 
such places in Mexico as might be agreed upon by the Mexican Govern- 
ment and the United States Government; 
(2) Recruiting teams consisting of Mexican and United States repre- 
sentatives would recruit agricultural workers at places near the residences 
of the workers, and the workers would then be brought to the migratory 
stations by the Mexican Government; 
(3) Following screening by the United States immigration officials, the 
workers would be transported to reception centers in the United States 
at the expense of the United States Government, which would also 
guarantee return transportation from the reception center to the migra- 
tory station; 
(4) At the reception center in the United States, the worker would be 
free to choose the type of work he desired, and the employer would be 
free to choose the workers he desired, supervision being given by repre- 
sentatives of both governments; 


(5) Transportation from the reception center to the place of employ- 
ment and return would be at the expense of the employer, as well as 
subsistence and other guarantees as required by the individual work 
contract.”! 


This agreement served as the basis for the enactment of the Mexican 
Farm Labor Importation Program, commonly known as Public Law 78.” 

It is essential to bear in mind the legislative purpose in enacting Public 
Law 78. No little confusion exists concerning that purpose. Some Mem- 
bers of Congress insist that the Act was to set up a continuing program, 
while others express the view that the program was to be only temporary. 
The House Agriculture Committee, in its report on the original legisla- 
tion, said: 


In its consideration of this legislation the committee has been 
cognizant of the importance of farm production to our entire de- 
fense and stabilization efforts. Although it may be unnecessary, 
the committee wishes to point out, lest it be momentarily forgotten, 
that an adequate production of food and fiber is as essential to vic- 
tory as planes, tanks, ships, and guns. The adequacy of the supply 
of food and fiber bears directly upon the effectiveness of the 

20 Tbid. 
21 Tbid. 


2265 Stat. 119 (1951), as amended, 7 U.S.C. §§ 1461-68 (1958), as amended, 7 
U.S.C. §§ 1461-62 (Supp. II, 1960). See appendix pp. 120-21 infra. 
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fighting man, the productiveness of the civilian worker, and is vital 
to the maintenance and stability of our economy.” 


It was pointed out by the Department of Agriculture during Senate 
hearings that there was a severe shortage in available farm labor at the 
time, due in large part to increased employment in defense activities, 
coupled with induction of men into the armed services.** In view of the 
growing demands for production, it was deemed necessary to bring in 
foreign contract labor to work in agriculture.” 

These considerations would indicate that Congress, in enacting Public 
Law 78, had in mind an emergency measure, designed to meet the 
exigencies of the Korean crisis. A recognition of this seems necessary in 
order to keep the Act in proper perspective. 

After enactment of Public Law 78, the United States and Mexico 
entered into the agreement made possible by Congress’ action.* This 
agreement has been amended in some technical provisions, but stands sub- 
stantially as originally adopted. The negotiating parties to the interna- 
tional agreement have consisted of the United States Department of 
Labor, assisted by the Departments of State, Justice, Agriculture, and 
Health, Education and Welfare, along with the Mexican equivalents of 
what would be our Departments of State, Interior, and Labor, and our 
Public Health Service.?7 


II. OPERATION OF THE PROGRAM 


Public Law 78 authorized the importation of Mexican workers when- 
ever the Secretary of Labor has determined and certified that (1) sufficient 
domestic workers who are able, willing, and qualified are not available 
at the time and place needed to perform the work, (2) the employment 
of Mexican workers will not adversely affect the wages and working 
conditions of domestic agricultural workers, and (3) reasonable efforts 
have been made to attract domestic workers at wages and standard hours 
of work comparable to those offered foreign workers. (Emphasis added. )?* 

Just how well these safeguards have worked will be considered later in 
this study.” For present purposes, we will assume that the Secretary of 
Labor has certified that requirements have been met, and will proceed 
to an examination of how the program operates. 

23 H.R. Rep. No. - 82d Cong., Ist Sess. 6 (1951). 

24 Hearings on S. 949, S. 984, and S. 1106 Before the Senate Committee on Agri- 


culture and Fores , 82d So Ist Sess. 11 (1951). 
25 H.R. Rep. No. Cong., Ist Sess. 2 (1951). 


am Migrant Labor pm of 1951 With Mexico, Aug. 11, 1951, 2 U.S.T. & O.L.A, 


27 Fact Book 163. 
Poy Stat. 120 (1951), as amended, 7 U.S.C. § 1463 (1958). See appendix pp. 120-21 
in: Ta. 

29 See p. 99 infra. 
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The method of bringing Mexican workers into the United States was 
outlined in detail by Arthur L. Schoenthal, a Labor Department official, 
during the Proceedings of Consultation on Migratory Farm Labor, 1957. 
The following description was summarized from his account.* 

The United States gives the Mexican Government advance estimates 
on a three- to six-month basis as to what the needs will be for Mexican 
laborers. When possible, one or two weeks notice is given for specific 
orders. The Mexican Government, through its own procedures, allocates 
the orders for workers to the various states and municipalities throughout 
Mexico. 

Various migratory stations are maintained in Mexico, and all potential 
workers are interviewed at the stations by United States officials. When 
a worker has been certified as legally admissible for temporary agricul- 
tural employment, he is given a thorough medical examination. After 
passing all the tests, he is given a conditional entry permit, and is then 
ready, along with other workers, to travel to the United States. The dis- 
tance to the border in most cases averages about 280 miles. United States 
officials furnish the workers with meals, and supervise the boarding of 
trains and busses. When the workers have passed inspection at the border, 
they are transported by busses to the reception centers. There are five 
of these reception centers along the border, and the Mexican Government 
maintains representatives at each one. 

Next the contracting process begins. A group briefing is given on the 
jobs being offered by the employers hiring at the moment. If an employer 
and a worker reach an agreement, a contract is signed by them and is 
countersigned by officials of the two governments. The United States is 
a guarantor of certain parts of the contract. 

The employer arranges his own transportation of the workers to the 
job. The transportation must meet specified standards, and the employer 
must provide meals en route. After completion of the contract, the em- 
ployer is responsible for furnishing transportation and subsistence back 
to the reception center. There the repatriation process is completed, and 
transportation and subsistence are provided for the workers’ return to 
their homes in Mexico. 

The International Agreement provides a number of guarantees for the 
Mexican workers. A close look at these is helpful in understanding the 
program. 

Transportation. Article 6 of the agreement provides for transportation 
from migration centers: in Mexico to the border, and also subsistence 
en route.* The United States pays for the transportation out of a re- 


$9 (1937 Dep’t of Labor, Proceedings of Consultation on Migratory Farm Labor 56- 
31 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, art. 6, 2 U.S.T. 
& O.LA. 1972. 
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volving fund to which the employers contribute.5? The transportation 
between the reception center and the place of employment is governed 
by Article 17 of the agreement.** This is further implemented by Article 
7 of the Standard Work Contract,** and the detailed provisions of Joint 
Operating Instruction No. 1.%° The end result is that the transportation 
of Mexicans must be by common carrier, or by clean, safe, comfortable, 
and insured private vehicles. The same requirements apply also to the 
transportation from the place of employment back to the reception 
center.*¢ 

Work Guarantee. Article 16 of the agreement,*" and Article 10 of the 
contract** provide that the employer shall guarantee the Mexican worker 
the opportunity for employment for at least three-fourths of the work- 
days of the total period during which the work contract and all extensions 
thereof are in effect. If the Mexican worker is actually afforded less em- 
ployment than required under this provision, he is entitled to be paid the 
amount which he would have earned had he in fact worked the guaran- 
teed number of days.*® Article 10 of the contract provides that workers 
who are offered employment for less than four hours per work day shall 
be entitled to subsistence.*° The term “subsistence” is defined as three 
meals per day or the cash equivalent, for each 8 hours less than 64 hours 
of work offered in a two-week period.*! 


Insurance. Article 19 of the agreement provides that the employer shall 
provide for the Mexican worker, at no cost to the worker, the guarantees 
with respect to medical care and compensation for personal injury and 
disease provided in Article 3 of the work contract.*? The latter sets forth 


82U. S. Dep’t of Labor, Mexican Farm Labor Program Consultants Report 9 
(1959) [hereinafter cited as Consultants Report]. The four consultants were former 
Senator Edward J. Thye of Minnesota, Rufus B. Von Kleinsmid, chancellor of the 
University of Southern California and former president of the University of Arizona, 
Glenn E. Garrett, executive director of the Good Neighbor Commission and chairman 
of the Texas Council on Migratory Labor, and Very Rev. Msgr. George G. Higgins, 
social action director of the National Catholic Welfare Conference. 

33 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, 2 U.S.T. & O.1.A. 
1977, as amended, May 19, 1952, 3 U.S.T. & O.1.A. 4349, as amended, March 10, 1954, 
5 U.S.T. & O.L.A,. 384. 

34 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, Standard Work 
ers art. 7, 2 U.S.T. & O.1.A. 1991, as amended, May 19, 1952, 3 U.S.T. & O.L.A. 

362. 

85 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, Joint Operating 

ee No. 1, 7 U.S.T. & O.1.A. 2061. 


37 we Labor Agreement of 1951 With Mexico, Aug. 11, 1951, art. 16, 2 U.S.T. 
& O.1.A. 1977. 

88 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, Standard Work 
Contract, art. 10, 2 U.S.T. & O.1.A. 1992, as amended, May 19, 1952, 3 U.S.T. & O.LA. 
4364. 

89 Thid. 

40 Thid. 

41 Thid. ' ; 

42 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, art. 19, 2 U.S.T. 
& O.1.A. 1978. 
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minimum requirements for insurance against occupational risks and non- 
occupational accident and health insurance.** Under its provisions, the 
employer is responsible for all expenses for hospital, medical and surgical 
attention, and other similar services necessitated by personal injury or 
disease, and if the Mexican worker is physically unable to work as a result 
of personal injury or disease, and is not hospitalized, he is entitled to sub- 
sistence for each day that he is unable to perform work for a maximum 
of six weeks. 


Wage Guarantee. The payment of wages is governed by Article 15 
of the agreement,** and Article 4 of the contract.“ The employer must 
pay the Mexican worker not less than the prevailing wage rate paid to 
domestic workers for similar work at the time the work is performed, 
and in the manner paid within the area of employment. In cases where 
United States workers receive an hourly wage of less than 50 cents per 
hour, the Mexican Government, on its own initiative, has determined 
that Mexican workers are not to be similarly employed unless they are 
paid a minimum of 50 cents an hour.** As a consequence, no Mexican 
worker will sign a contract for less than that wage. For workers paid on 
a piece-rate, the contract guarantees the worker at least $2.00 a day for the 
first 48 hours of employment while he is learning.‘ 


Housing. Article 2 of the contract provides that the employer shall 
furnish the Mexican worker, throughout the period of employment, 
without cost to the worker, hygienic lodgings, adequate to the climate 
conditions of the area.48 Blankets and beds must be included. The 
premises must not be overcrowded, and cooking and eating, as well as 
sanitary facilities must be furnished with the housing. This article has been 


implemented by elaborate regulations prescribing minimum acceptable 
housing standards.*® 


Performance Guarantee. Article 32 of the agreement provides that the 


43 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, Standard Work 
Contract, art. 3, 2 U.S.T. & O.LA. 1987, as amended, May 19, 1952, 3 U.S.T. & O.LA. 
4359, as amended, Aug. 6, 1954, 5 U.S.T. & OLA. 1797. 

44 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, art. 15, 2 U.S.T. 
& O.1.A, 1977, as wyity May 19, 1952, 3 U.S.T. & O.1.A. 4347, as amended, March 
10, 1954, 5 U.S.T. & O.LA. 380. 

45 Migrant Labor Bemeinttan. of 1951 With Mexico, Aug. 11, 1951, Standard Work 
Contract, art. 4, 2 U.S.T. & O.1.A. 1989, as amended, May 19, 1952, 3 U.S.T. & O.LA. 
4361, as amended, Aug. 6, 1954, 5 U.ST. & O.L.A. 1798. 

46 Interviews with United States Government officials concerned with the operation of 
Public Law 78, Washington, D. C., September 1961. 

47 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, Standard Work 
Contract, art. 4, 2 U.S.T. & O.LA. 1989, ryive: May 19, 1952, 3 U.S.T. & O.LA. 
4361, as ‘amended, Aug. 6, 1954, 5 U.S.T. & O.LA. 1798. 

48 ‘Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, Standard Work 
Contract, art. 2, 2 U.S.T. & O.1.A. 1987, as amended, May 19, 1952, 3 U.S.T. & OLA. 
4358. 

49 U. S. Dep’t of Labor, Information Concerning Entry of Mexican Agricultural 
Workers Into ‘the United States 33 (1959). 
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Government of the United States shall guarantee the performance by 
employers of the provisions of the agreement and the work contract 
relating to the payment of wages and the furnishing of transportation. 
The United States shall, with respect to any amounts found to be due from 
a defaulting employer, pay to the Mexican worker the amounts de- 
termined to be due him within 20 days of determination of the employer’s 
indebtedness.** 

Every region of the United States uses imported foreign workers to 
supplement the domestic seasonal farm labor supply.5? Mexican workers 
entering the United States under Public Law 78 constitute by far the 
great majority of these workers.®* 

Employment of Mexican laborers averaged 113,000 a month during 
1960, reaching a peak of 234,000 during September. Cotton harvesting 
was the principal activity of Mexican laborers, and over one-third of all 
Mexicans employed at the peak period were engaged in this activity.™ 
Other significant activities included cultivation of the cotton crop, lettuce, 
strawberries, melons, grain, and grapes, as well as the care of livestock.** 

Mexican workers were used in 26 of the 37 states employing foreign 
workers in agriculture.** The total number of Mexican workers ad- 
mitted under Public Law 78 during the period 1951-1960, compared with 
the total number of all admitted foreign workers, is as follows: 


Year Mexican Total* 


1951 192,000 203,640 
1952 197,100 210,210 
1953 201,380 215,321 
1954 309,033 320,737 


50 Migrant Labor Agreement of 1951 With Mexico, Aug. 11, 1951, art. 32, 2 U.S.T. 
& O.LA. 1985. 
51 Tbid. 
52U. S. Dep’t of Labor, Hired Farm Workers In the United States 37 (1961) 
reinafter cited as Hired Farm Workers]. Foreign workers were used to fill 
r shortages in the United States in 1960 as follows: 
Peak mag of fot. Workers, 1960 (in thousands) 
75,000 & over 


10,000-35,000 Ark., 31.3; ha 14.3; N. Mex., 11.3; Mich., 11.2; Fla., 10.9; 
5,000- 9,999 Colo., 6.5; Maine 7.5; 
1,000- 4,999 Mont, 26; _— 23; Ind., 1.6; Ga., 1.3; Conn. 1.2; Wyo., 
isc., 1.1.; 
1- 999 NJ. 0.8; N.Y., 0.7; fag A Mass., 0.5; Mo., 0.5; Va., 0.5; 
Ill., 0.4; Utah, 0.4; W. Va., 0.4 : Oreg., 0.3 ; Ky., 0.2; Minn., 
0.2; N.H., 0.2; S. Dak., 0.2; Iowa, 0.1; Nev., 0.1; Vt. 0.07; 
N. Dak., 0.06 ; Wash., 0.06; Kans., 0.02; Md., 6.02. 
ona s 


54U. ep’t of Labor, Annual Report on Employment of Foreign Workers 3 
Cy. fherenater cited as Annual Report]. 


57 or Cong. Rec. 8019 (daily ed. May 23, 1961). The following chart reveals the 
extent to which Mexican nationals were employed by various states: 
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1955 398,650 411,966 
1956 445,197 459,850 
1957 436,049 452,205 
1958 432,857 447,513 
1959 437,643 455,420 
1960 315,846 334,729 


*Total includes Mexicans, British West Indians, Canadians, 
Japanese, and Filipinos.** 


The decrease in the number of Mexican workers from 1959 to 1960, 
was due substantially to the use of machinery in the cotton harvest.*® 
The impact of mechanization was reported to be the greatest in Texas, 
and was significant also in California, Arkansas, Arizona, and New 
Mexico. According to a preliminary estimate of the Department of 
Agriculture, 50 percent or more of the 1960 cotton crop was expected to 


Domestic-worker em- 
Number of farms using ployment on date of 
Mexican workers, 1959 employment of 
exican workers, 1960 
Peak 
employment 

of Mexican In areas and 

workers, activities 

in which 





Total, United States 
Total, all States using Mexicans 


19 , 462 
605 
4,888 
37,919 
9,427 
41,478 


2 Less 0.05 3 

3 No Mexican nationals empl: in 1959. 

Source: U. 8. Department wise, Bureau of Employment Security. 
58 Annual Report 8. 
59 Td. at 1. 
60 Tbid. 


1 Since peaks occur at different dates, items in this column are not additive. 
percent. 
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be machine harvested.*! This compared with 43 percent in 1959. In 
some of the major cotton producing areas of the states using Mexican 
labor, the proportion of the crop harvested by machine was estimated by 
state agencies to be as high as 60 percent to 75 percent.® 

Higher wages in some parts of California were reported to have con- 
tributed to a decrease in the demand for foreign labor because of a 
consequent increase in the supply of domestic labor, especially in the fruit 
harvests.** To some extent, the wage increases reflected the intensification 
of union activity among farm workers in parts of California. 

Wage increases also reportedly had their effect in Texas, and con- 
tributed to the mechanization of the cotton harvest in the Lower Rio 
Grande Valley and Llano-Coastal areas. This increase in wages was 
coupled with a temporary halt by the Mexican Government in the con- 
tracting of braceros during the transition to higher wages, and the Labor 
Department believes this encouraged growers to increase the use of 
machines in order to control costs and guarantee against loss of crops.” 

The Department of Labor also attributes the lower foreign-worker 
employment to improvement in the administration of Public Law 78.% 
Recruitment of domestic workers has been intensified; apparently there 
has been a growing awareness among employers that under the law 
Mexican workers are to be used only when there is an actual labor 
shortage, and after efforts have been made to obtain domestic workers. 
Emphasis was also given to the better utilization of foreign workers ad- 
mitted to the United States. 

In spite of the decrease in actual numbers, foreign workers were 
used in all seasons of the year, and even at the low point, in March 1960, 
70,600 foreign workers were employed. The 246,700 foreign workers 
employed in the peak month, September 1960, actually exceeded the 
number of domestic migrants employed in that month.” 

In spite of the large number of foreign workers admitted each year, 
they are employed by fewer than two percent of all United States farms. 
Using 1959 figures as a basis for comparison, it is seen that 52 percent of 
all farms used no hired labor at all—neither foreign nor domestic; 46 
percent of all farms used domestic hired workers; and 2 percent of all 
farms used some foreign workers.” 

61 Ibid. 

62 Ibid. 

63 Ibid, 

64 Td. at 2. 

$5 Ibid. 

66 Ibid. 

87 Tbid. 

68 Tbid. 

69 Hired Farm Workers 41. 


70 Thid 
71 Id. at 40. 
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Of all the farms using Mexican national workers, approximately 71 per- 
cent are in two states, Texas and California.72 In these two states, and in 
Arizona and New Mexico, approximately 11 percent of the farmers use 
Mexican national workers.7* 

There is a high rate of recurrence in the hiring of Mexicans. A survey 
taken for 2 months in 1956 showed that only 35 percent of the Mexican 
workers processed were entering the United States for the first time; about 
17 percent had been in the United States three or more times; about 15 
percent had been here twice; and the remaining 33 percent had been here 
once before." 

Foreign workers contribute significantly to the production of certain 
crops. The following chart reveals this clearly. 


Selected crops Peak foreign workers _ Percent of seasonal 
hired workers* 


Lettuce 12,200 80% 
Cucumbers 14,400 46% 
Tomatoes 36,800 36% 
Citrus Fruit 18,000 35% 
Sugar Beets 17,200 31% 
Cotton 133,500 21% 


*Foreign workers as a percent of all seasonal hired workers at 
the time of peak foreign worker employment in each crop.” 


In some areas, entire crops were dominated by foreign workers. At 
the peak season, 95 percent of the melon harvesters in the Yuma area of 
Arizona, and of the cotton harvesters in the Trans Pecos area of Texas 
were foreign workers.”* Nine out of ten workers in the California lettuce 
harvest, and in the tomato harvest of the Sacramento and San Joaquin 
Valleys of California, were Mexicans."*7 Three-fourths of those employed 
at the peak of Michigan’s pickle harvest were foreign workers.”® 

Nothing in Public Law 78 limits employment of Mexicans in terms of 
skills, and recently there has been an increasing tendency to place 
Mexicans in skilled and semi-skilled occupations. The Department of 
Labor has been confronted with a growing situation wherein Mexicans 
not only drive tractors and other power machinery, but are taking up 
Pe eon n ot Rae ee, ee 

73 Tbid. 

58 (19575. Dep’t of Labor, Proceedings of Consultation on Migratory Farm Labor 
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field packing and sorting of vegetables.”® Formerly, this work was done 
by domestic workers in packing sheds at higher wages than is given for 
field work. 


The law does give the Labor Department legal authority to limit the 
use of Mexicans where domestic workers are able, willing, and qualified 
to do the work, and where the use of Mexicans would affect adversely 
the wages and working conditions of domestic workers similarly em- 
ployed. The Department, however, reports considerable difficulty in 
applying these provisions. In the case of the use of Mexicans in machine 
packing and sorting of vegetables in the field, for example, the domestic 
workers who were displaced from their shed jobs were not always avail- 
able to transfer to the field jobs because of the changes in job content, 
lowering of wages, and lowering of conditions of employment.*® 


Public Law 78 does not limit the use of Mexican nationals to seasonal 
occupations, although it does seem reasonable to assume that such was 
the purpose of the Act. This would certainly be in keeping with the 
view of the Act as an emergency measure.*! There are, however, approxi- 
mately 20,000 Mexicans who are employed on a year-round basis.*? These 
workers are known as “specials.” They are workers with specialized 
knowledge and experience, whose contracts are renewed every six months. 
Between 5 and 10 percent of the Mexicans stay in the United States for 
a year or longer, some staying as long as three years.** 


Ill. Domestic AGRICULTURAL WorKERS 


There is a definite tendency in some quarters to separate entirely the 
consideration of domestic agricultural workers from that of Public Law 
78. An example of this occurred during debate this year on S. Res. 86, 
which provided authority for the Senate Labor Committee’s Subcom- 
mittee on Migratory Labor to conduct an investigation of matters per- 
taining to migratory labor. Senator Ellender, Chairman of the Senate 
Committee on Agriculture and Forestry, expressed his doubts as to the 
need for any such investigation, and then said: 


I am very hopeful that if and when the extension of the Mexican 
farm labor bill comes before the committee of which I am chairman 
this year, our efforts will not be hampered by any proposed hearings 
of this subcommittee. Last year this subcommittee was very artic- 
ulate in its opposition to the Mexican farm labor bill.®* 

79 Consultants Report 5. 
80 Ibid. 


81 Hearings on S. 949, S. 984, and S. 1106, supra note 24. 
82 Consultants Report 5. 
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Further on in the debate, Senator Ellender said: 


I express the hope that if and when the hearings of the subcom- 
mittee are held, the chairman of the committee, as well as the sub- 
committee itself, will confine itself to a study of domestic migratory 
labor and not be instrumental in voicing opposition to an extension 
of the Mexican farm labor bill when it comes up for consideration 
before the Committee on Agriculture and Forestry.®® 


It is submitted, however, that any attempt to separate the consideration 
of these two sources of farm labor can only result in confusion. Perhaps 
a better course of action would have been not to establish the Mexican 
Farm Labor Importation Program as an amendment to the Agricultural 
Act of 1949, but rather to have established it as a labor program on its 
own, which essentially it must be. At any rate, a consideration of the 


problems of our domestic agricultural workers is necessary to our study 
here. 


The face of agriculture in the United States has changed drastically in 
recent years. We now rely greatly on commercial farms for the produc- 
tion of our food and fiber. These commercial farms have become large 
businesses with great capital investments. For instance, by 1960, the 
value of assets used in agricultural production exceeded $21,000 per farm 
worker, exceeding the total investment per production worker in manu- 
facturing.*® The number of large-scale farms with value of products sold 
at $10,000 or over increased more than one-third during the last 5 years 
from 583,000 to 794,000.87 Meanwhile the number of medium and small- 
scale commercial farms declined by more than 40 percent.** 


In 1910, 32 million people, or one out of every three people in the 
United States, lived on farms.8* Today the farm population is only 21 
million, accounting for only one out of every nine people in the United 
States.°° During the 1950’s alone, our total farm population decreased by 
more than 4 million persons, and did so at a time when the total United 
States population increased by approximately 28 million. 

Because the number of family workers on our farms is decreasing, the 
role of the hired worker is becoming more important in the total farm 
work force. The number of hired farm workers has remained relatively 
constant because of a number of factors: (1) consolidation of farms into 


85 Tbid. 
86 Hired Farm Workers 2. 
87 107 Cong. Rec. 6722 (daily ed. May 3, 1961) (this speech by Representative Coad 
was originally intended to be the minority report on H.R. 2010). 
Ibid. 
89 Hired Farm Workers 9. 
90 [bid. 
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units too large for a single family to operate; (2) increased fruit and 
vegetable production, which requires large numbers of temporary work- 
ers; (3) a shift of cotton production from the Southeast to the South- 
west where population is sparse and larger numbers of migratory and 
foreign laborers must be used; (4) the replacement of sharecroppers by 
hired laborers in some areas.®? Hired farm labor is still used on a minority 
of our Nation’s farms,® but if the trend continues it does not take much 
imagination to see the crucial role which such labor will assume in the 
future. 


During 1959, nearly 10 million people, excluding children under 14, 
worked on farms in the United States.®* Four million engaged in hired 
work,®* and of these, there were almost 500,000 domestic migrant work- 
ers.°6 During the year 1960, employment of these workers reached a 
seasonal peak of about 300,000 during August.®? This means that even at 
the peak period of employment, 200,000 out of the 500,000 migrant 
workers were unemployed. These migrant workers are not decreasing 
in number. In fact, they increased by over one-third between 1952 and 
1959.98 


The conditions in which these migrants live have been described vividly 
by Secretary of Labor Arthur J. Goldberg. 


The majority of American migrants, moving in vast streams out 
of the South and Southwest each spring, exist for the most part in 
a shadowy world of poverty, privation, lack of opportunity and 
living conditions intolerable by any standards. Each year approxi- 
mately 500,000 American farmworkers migrate with their families 
in order to avoid either unemployment or low wages at home. All 
too frequently they are quartered in unsanitary and substandard 
housing; transported in unsafe busses and trucks which has subjected 
them to a high incidence of accidents resulting in death and serious 
injury. Because they are constantly on the move, their children are 
denied the opportunity to receive a minimal education, while restric- 
tive residence requirements deny them public health and welfare 
services. The conditions of these families are an affront to American 
concepts of human dignity. 

The unpleasant truth is that the migratory labor system in the 


92 Td. at 8. 

93 Td. at 6. Using 1954 as an example, we see that 54 percent of our farms used no 
hired labor at all, and 41 percent had a wage bill under $2,000. This left only 5 per- 
cent of the farms with a wage bill over $2,000—242,000 farms altogether. These 
242,000 farms paid an average of $6,670 for hired workers in 1954 and accounted for 
70 percent of all expenditures for hired farm labor during that year. 
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United States is based on underemployment, unemployment and 
poverty. This is not a small problem. The Department of Agricul- 
ture estimates that underemployment alone in rural areas of our 
Nation is the equivalent of 1,400,000 fully unemployed people. 
The earnings of agricultural workers average barely over $1,000 
a year. 

Farmworkers are excluded from minimum wage, unemployment 
insurance, almost all workmen’s compensation legislation and most 
other social legislation. In addition, they are excluded from legis- 
lation which protects the right of workers to organize and bargain 
with their employers. 


Inherent in agricultural employment is the concept of seasonality. More- 
over, this has been aggravated by the tendency of some farms to specialize 
in certain crops, and by the use of machines, chemicals, and improved 
seed which all have the effect of reducing the need for labor in crop 
production.’ The following comparison points up the situation by show- 
ing the average days worked at farm jobs by workers with at least 25 
days of farm wage work in 1959: all hired workers, 138 days; heads of 
households, 177 days; male workers, 157 days; female workers, 73 days.” 
Surely it can be assumed that heads of households, shown to have worked 
only an average of 177 days in 1959, would desire full-time employment. 
They were able to supplement this with only an average of 33 days of 
non-farm work. The resulting situation is one wherein domestic 
migrants usually have only temporary jobs, and suffer long periods of 
involuntary idleness between jobs.1 


It is evident that farm wages are the lowest of all major industries, 
and that the lag in farm wages is becoming greater as time goes on.'% 
Migrant workers earned only an average of $6 per day at farm jobs in 
1959.19 Because of the temporary nature of that work, the average yearly 
income, as noted by Secretary Goldberg, was only $1,025 during that 


year.17 


99 1961 Senate Hearings 160. 
100 Hired Farm Workers 16. 
101 [bid. 
102 Tbid. 


108 Id. at 32. Forty out of every 100 migrant workers experienced some involuntary 
unemployment during 1959. One out of every ten migrants were out of work for at 
least half of the year. 

104 Td. at 22. The following comparison of average hourly earnings in 1960 shows 
this clearly: all manufacturing, $2.29; lumber and wood srotucts, pr canning and 
eegrvine: * 81; apparel, $1.56; laundries, $1.22; awe = 

105 | For instance, during the period 194 -49 to 1960, . + following per- 
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construction, 85 percent ; manufacturing, 72 percent; retail trade, 68 percent; laundries, 
51 ree: s and agriculture, 46 percent. 
Id. at 3 
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IV. Proposep REFoRM 
A. The Basis for Reform 


Approximately 2,200,000 American farmworkers who depend for 
their livelihood on farm employment are in some measure affected 
by the Mexican labor program. But the impact of mass importation 
of foreign agricultural workers falls with the greatest severity upon 
our migrant agricultural workers.' 


Section 503 of Public Law 78 states that the Secretary of Labor must 
certify that the employment of Mexican workers will not adversely affect 
the wages and working conditions of domestic agricultural workers 
similarly employed.’ Neither the law nor the legislative history explains 
definitively what an adverse effect is, or how its existence is to be de- 
termined or predicted. Is the concept of adverse effect limited to situa- 
tions where the program would deprive American workers of jobs, lower 
their wages, or impair the conditions of their employment? Or should 
it be extended to situations where the program would interfere with the 
normal improvements in wages and working conditions under the play 
of forces in a free labor market? These questions illustrate the practical 
difficulty in the administration of Public Law 78 as it is now written. 

The Department of Labor has established procedures tending to mini- 
mize adverse effect. These include: (a) preseason supply-demand analysis 
to determine labor shortages; (b) interstate clearance to meet shortages 
from available surpluses of domestic labor; (c) requiring employers of 
foreign labor to meet acceptable standards of housing and working con- 
ditions; (d) requiring employers of foreign workers to pay the “prevail- 
ing wage” to protect domestic wage standards while preventing exploita- 
tion of foreign workers; and (e) requiring employers using foreign 
workers to hire qualified United States workers who become unemployed 
in the area, either in addition to or in place of Mexican nationals.'!° 
Without more specific statutory language, however, the Secretary of 
Labor has found it extremely difficult to administer section 503 of the 
Act and to implement the procedures to minimize adverse effect. 

Assistant Secretary of Labor Jerry R. Holleman, testifying before the 
Subcommittee on Equipment, Supplies and Manpower of the House Com- 
mittee on Agriculture, had this to say about the difficulties which the 
Department has had in implementing the present law: 


In spite of the diligent efforts of the Department of Labor and its 


108 [bid. 
_ 10965 Stat. 120 (1951), as amended, 7 U.S.C. $1463 (1958). See appendix p. 120 
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affiliated State employment security agencies to give meaning and 
effect to these provisions, evidence has been accumulating which 
shows that the Mexican labor program has adversely affected the 
position of domestic agricultural workers. Studies of the Depart- 
ment of Labor demonstrate that wages in the majority of areas 
where foreign workers are employed have not kept pace with the 
rise of farm wage rates nationally. The reasons for this are inherent 
in the present provisions of the law. There is no indication of what 
specific standards are to be used to overcome the automatic adverse 
effect of the pressures of an inexhaustible supply of labor on the 
operations of a free labor market. All too often we have found our- 
selves in litigation challenging the validity of the Department’s 
policies and criteria to prevent such adverse effect. Even today a 
suit challenging the validity of a policy which would require the 
payment of wages which would produce earnings as low as 50 cents 
an hour is pending in the courts." 


Proponents of the program have introduced a bill in the House of 
Representatives, H. R. 2010, which would simply extend the present law 
to December 31, 1963. The Administration proposes substantial reforms 
in the existing program.1” 


B. The Administration Program 


The time for study is past. In the view of the Department of Labor 
and in the view of the Administration the extension of P. L. 78 is 
acceptable and desirable, but only if it can be properly revised."* 


1. Limitation on Number of Mexican Workers 


Section 2 of the Administration bill would amend section 503 of the 
Act to provide that, as an additional means of carrying out his responsibili- 
ties under the Act, the Secretary of Labor could, in order to provide such 
active competition in the labor market as is necessary to assure that wages 
and working conditions of domestic workers are not adversely affected, 
limit the number of foreign workers who could be employed by any 
employer.1* 

The need for the amendment. The Consultants to the Secretary of 
Labor, in their report, recommended that such a provision be enacted 


111 Hearings on H.R. 2010 Before the Subcommittee on Equipment, Supplies, and 
Manpower of the House Committee on Agriculture, 87th Cong., Ist Sess. 291 (1961) 
(hereinafter cited as 1961 House Hearings]. 

12'S. 1945, 87th Cong., 1st Sess. (1961). See appendix p. 121 infra. A companion 
bill j is H.R. 6032, 87th Cong., Ist Sess. (1961). (Introduced by Representative Coad). 

113 U, S. Dep't of Labor, Revision of Mexican Labor Program (P. L. 78), The 
Administration Program (S. 1945—Senator McCarthy) 1, June, 1961. 

114S, 1945, 87th Cong., Ist Sess. $2 (1961). See appendix p. 121 infra. 





MEXICAN FARM LABOR PROBLEM 101 


into law. This would permit the Secretary to take remedial action where 
entire areas have in effect withdrawn from active participation in the 
United States labor market.15 


Secretary Goldberg, testifying in the Senate hearings in support of this 
provision, pointed out that under section 503 the Secretary now has the 
authority to certify and determine that sufficient domestic workers who 
are able, willing and qualified are not available at the time and place 
needed to perform the work, and also that reasonable efforts have been 
made to attract domestic workers for such work at wages and standard 
hours of work comparable to those offered to foreign workers.“ He 
went on, however, to point out that this was not a sufficient safeguard 
in this area.17 The crux of the matter is that where you have an area in 
which domestic labor has been entirely replaced by foreign labor, the 
existing safeguards amount to little more than pleasant sounding words. 
If the domestic labor force has left the area in search of other work, the 
determination that domestic labor is not available becomes automatic. As 
such, it certainly affords no protection to domestic workers, and offers 
no real hope for their returning to take up the jobs."* For reasons to be 
discussed under another provision of the Administration bill, the require- 
ment that reasonable efforts must be made to recruit domestic workers at 
wages and standard hours of work comparable to those offered to foreign 
workers is also of no practical benefit to domestic workers in such cir- 
cumstances. 

Another aspect of the problem of job displacement was emphasized by 
Congressman Coad in delivering the speech to the House of Representa- 


tives which was originally intended to be the minority report on H. R. 
2010: 


An even more shocking practice by bracero using growers is the 
adoption of production methods predicated on the displacement of 
their domestic employees by foreign workers. For example, there 
has been an increasing tendency to shift the packing and sorting of 


115 See notes 76, 77, and 78 supra. 

116 1961 Senate Hearings 224. 
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118 An example of how an entire area can be drained of its domestic workers is seen 
in the Imperial Valley of California, The May, 1961, newsletter of the National 
Advisory Committee on Farm Labor, 107 Cong. Rec. A3236 (daily ed. May 9, 1961), 
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winter lettuce and carrots, spring melons, and several other crops. 


Once the Imperial Valley sciniild ‘odliaiiie for thousands of domestic 
farmworkers, but now most of the work is done by Mexican nationals. Unable 
to compete with the braceros, an estimated 7,000 to 8,000 American farmworkers, 
plus their families, have left the area altogether i in the past 10 years. The decline 
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vegetables from packing sheds to the fields, where the activity is 
performed either on mobile packing platforms or as an adjunct of 
hand harvesting. In such cases, the packing shed workers, who are 
usually domestics, often refuse to shift to the fields because field- 
work receives a lower wage and is frequently performed under un- 
favorable conditions. They are then replaced by Mexican na- 
tionals.11® 


Msgr. George G. Higgins, Social Action Director of the National 
Catholic Welfare Conference, and one of the four consultants who ad- 
vised the Secretary of Labor on Public Law 78, testified during the House 
hearings that a number of growers and representatives of growers’ asso- 
ciations in various parts of the country were, through their organizations, 
making no real effort to recruit domestics.'2° He further stated that many 
of these growers and their associations had openly admitted that as long 
as the braceros were available in large numbers, there was no real com- 
pulsion for them to recruit the domestics.'** 

Frequently the legal employers of the Mexican nationals are labor con- 
tracting associations whose task it is to supply labor to their members, 
whether they be growers, distributing and processing cooperatives, or 
corporations. Often, the individual grower does not even pay for the 


Mexican labor he receives. The following colloquy took place between 
Chairman Gathings and Fred G. Holmes, the labor commissioner of the 
Great Western Sugar Co., and the Northern Ohio Sugar Co.: 


Mr. Gatuincs. That money comes out of the pocket of the 
farmer, is that not right? [The money spoken of is the cost to import 
a bracero to Montana and then back to Mexico.] .... 

Mr. Hotmes. The sugar companies advance the money, and make 
what we call a mechanization charge to the grower. If the grower 
fully utilizes the labor, uses mechanical means to reduce the amount 
of labor, he makes no payment to the company, the company bears 
the entire cost of labor. 

Mr. Gatuines. It does not come out of the pocket of the grower 
at all? 

Mr. Homes. No, it does not in this particular case. . . .1°? 


Obviously, the joining together of the growers into associations allows 
greater efficiency in production, and particularly greater efficiency in the 
hiring and use of Mexican workers. Without the associations, there would 


in the domestic payroll has had predictable results. According to one count, about 
250 stores have closed for lack of sales, a dozen big chainstores among them. 
119 107 Cong. Rec. 6721 (daily ed. May 3, 1961). 
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undoubtedly be more Mexican workers brought into the country, and 
the multiplicity of orders would cause confusion and delay in the ad- 
ministration of the Act. From the standpoint of the domestic workers, 
however, the existence of the associations is a mixed blessing. Associa- 
tional contracting opens the way for possible abuses of the program. 
The following hypothetical situation is presented, not as an example of 
prevailing practice, but as an example of how the program can be abused, 
and consequently, as a reason why the Secretary should be given authority 
to limit when necessary the number of Mexican workers available. 

If the association is the contractor for Mexican workers, it is the one 
which must show the necessity for hiring them. It will be the party 
obtaining the certificate of necessity. Let us take a hypothetical associa- 
tion located in California. Let us say that it has some 500 members, all of 
whom grow lettuce. We have seen that in California 80 percent of the 
lettuce crop is harvested by Mexican labor. Let us assume, therefore, 
that the association decides that it must have 80 percent of its labor force 
drawn from Mexican labor for the coming year. On the basis of past 
certifications, it is able to obtain its desired certificate for the coming 
year. After obtaining the certificate of necessity for 80 percent of its 
labor force, the association enters into contracts with the requisite num- 
ber of braceros. The association members then go to the association for 
their Mexican labor. Even taking into consideration the factor of seasonal 
demand, it is obvious that all growers will not need a full labor force at 
the same time. In other words, it will be possible for individual growers 
to lend braceros, one to another. It might therefore result that a great 
many of the individual growers could get through the entire season with 
practically no domestic labor being hired. This would mean a great deal 
of work for the Mexicans—who would be getting subsistence even when 
not working, but it would eliminate the possibilities for domestic workers 
to fill the 20 percent of the jobs supposedly reserved for them. In such 
a case, the protections of the existing law are completely inoperative. 

There is yet another facet to this problem of job displacement which 
deserves mention. Early this year, lettuce pickers in the Imperial Valley 
of California struck for higher wages and union recognition. The strike 
extended from January 13, 1961, to March 17, 1961, when the lettuce 
harvest had ended.!28 The strikes were broken with bracero labor, over 
the protests of the Mexican Government, as well as the Mexican and 
United States labor unions.’ 


Article 22 of the Migrant Labor Agreement expressly provides that no 
Mexican worker shall be used to fill any job which the Secretary of Labor 
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finds is vacant because the occupant is out on strike or locked out in the 
course of a labor dispute.!*° When there is a strike or labor dispute at 
any farm or establishment in which Mexican workers are employed, and 
that strike or dispute has a serious effect on the operations in which they 
are engaged, Article 22 provides for their transfer to other agricultural 
employment if possible, and otherwise the termination of their contracts.!*¢ 

It is obvious that the determination of serious effect is one which will 
vary with the individual circumstances. When a domestic labor dispute 
occurs on a farm on which Mexican workers are employed, the serious 
effect will increase in direct proportion to the number of domestic work- 
ers which the grower employs. Thus, Article 22 actually works to penalize 
the public spirited grower who does his best to hire the maximum number 
of domestic workers. The grower who hires practically no domestic 
workers will suffer no serious effect due to the walking off of his domestic 
workers. This very thing has happened in the past, particularly in the 
melon harvest of the Imperial Valley.’?" 

Another related problem is that involved when some growers in com- 
bination act to disperse their domestic workers, and thus weaken the 
workers’ ability to engage in any organizational activity.’** 

The argument that no other labor is available. Throughout the hearings 
in the House and Senate, witnesses representing bracero-using associations, 
sugar companies, processors and canneries opposed any limitation of the 
program on the grounds that no other labor was available. Their testimony 
was that domestic labor was unwilling to accept the “stoop labor” in- 
volved in agricultural production. For instance, Harvey R. Adams, Execu- 
tive Vice-President of the Agricultural Council of Arkansas, said: 


I don’t believe anybody can make any more effort to obtain the 
workers than we have, [sic] we think we have done a tremendous job 
in soliciting them from out of the State and any place we can find 
them. And we just haven’t got them. We need these Mexican 
workers.!”® 


One may ask just how serious they can be about their recruitment efforts, 
when, as we will see later, Labor Department statistics reveal domestic 
farm workers in some parts of Arkansas are being paid as little as 30 cents 
an hour.1*° 


125 Migrant Labor coeet eng: of 1951 With Mexico, Aug. 11, 1951, art. 22, 2 U.S.T. 
& O.LA. 1979. 

126 Tbid. 

127 Interviews with United States Government officials concerned with thé operation 
of — 78, Washington, D. C., August 1961. 
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The argument that no domestic labor is available is considerably 
weakened by reference to the facts that each year some 500,000 migrant 
workers and their families leave their homes in search of work,*! and that 
at peak employment 200,000 of them are unemployed.'* It is also sig- 
nificant that underemployment alone in rural areas of the Nation is the 
equivalent of 1,400,000 fully unemployed persons.1** 


Representative Coad answered the argument that Mexican labor was 
needed because domestic workers would not accept the jobs in the strong- 
est of terms. His answer was founded upon contempt for the prevailing 
wages of 30 to 50 cents an hour!** which are being paid to domestic 
workers in some areas. 


It seems clear that these growers are arguing for a class system in 
American agriculture. Years ago the English economist Ricardo, 
defined what he called the natural rate of wages, as being “that price 
which is necessary to enable the laborer, one with another, to subsist 
and perpetuate their race without increase or diminution” and 
thereby be able to serve the owners or producers. This is the basis 
of the class system theory of the 19th century liberal economists, a 
theory which has been rejected by American economists and indus- 
trialists, as well as the molders of public policy. We have rejected 
the theory that labor exists solely to serve employers; that labor is 
a commodity to be bought at the lowest possible price; and that 
laborers compose a special race somewhat akin to the “workers” of 
the bee and ant families. What is more, we have succeeded more 
than any other nation in the history of the world in proving these 
theories false. 

Yet, in American agriculture, we still have proponents of the 

_Ricardo school of economics. These growers tell us that if American 
workers are not available at the prevailing wage—the modern sub- 
stitute for Ricardo’s natural rate of wages—we must recruit workers 
from the poor of foreign countries.1* 


The Consultants to the Secretary of Labor concluded that the real or 
presumed shortage of domestic agricultural labor could largely be 
eliminated if more satisfactory wages and working conditions were 
offered to domestic farm workers, and there were a greater degree of 
rationality brought to the operation of the farm labor market.% This 
view was borne out by the Reverend William E. Scholes, Western Field 
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Representative, Division of Home Missions of the National Council of 
Churches. He testified that his staff had made an informal study of the 
needs of domestic migrant workers, and “almost invariably, high on the 
list of what we could do was to help them get some of the jobs back that 
the braceros had taken from them.” 187 


The following comment was taken from a petition signed by 25 resi- 
dents of Texas, who are themselves agricultural laborers. It gives some 
specific testimony on the issue. 


From radio and television broadcasts we learn that farmers claim 
that Americans refuse to perform farm-labor tasks and, therefore, 
braceros must be hired. 

From the Harlingen Newspaper we further learn that 
says that every man would be employed if he would accept the 
first job available. Such a job would be accepted if it would offer 
a meritorious salary. 

Mr. ____., if our farmers would pay wages commensurate with 
our standards of living, countless of unemployed Americans would 
respond to the call of work and eliminate the need for braceros. At 
present most farmers offer only 45 to 50 cents per hour for field 
work, far insufficient to meet our demands. Braceros can afford to 
live on low wages, as they do not have taxes to pay, and we do.1*8 


Secretary Goldberg maintains that where decent wages and working 
conditions are offered, domestic labor is available.4*® For instance, it is 
available in Oregon, Washington, and in some parts of northern Cali- 
fornia, all of which have improved greatly the wages and working con- 
ditions offered to domestic workers.'*° 


Norman O. Nilsen, the Labor Commissioner of the State of Oregon, 
in a letter sent to Representative Gathings, March 17, 1961, had this to 


say: 


We know in Oregon that transition from foreign workers to 
domestic workers is possible. It has meant increased wages and im- 
proved conditions for farmworkers in Oregon and we now import 
only 300 or 400 Mexican nationals. The work formerly done by 
Mexican nationals is now done by domestic workers attracted by 
improved incentives offered by Oregon agriculture. Furthermore, 
there is no need for the 300 or 400 that we do import and improved 
protection for domestic workers in Public Law 78 would result in 
encouraging Oregon pear growers to abandon their crutch and 

137 1961 House Hearings 128 
138 107 Cong. Rec. A3155 (daily ed. May 8, 1961). 


189 1961 Senate Hearings 162. 
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walk quite well without assistance they pretend to need. . . .'* 


Conclusion. All of the preceding considerations would seem to indi- 
cate the need for the provisions allowing the Secretary of Labor to limit 
the number of foreign workers who could be employed by any employer 
to the extent necessary to assure active competition. The House Agricul- 
ture Committee, in rejecting this provision, said it would give the De- 
partment of Labor “virtual dictatorial discretionary power.” 14? Actually, 
the scope of the discretion here involved is no more than is contained 
in the spirit of the original law. The responsibility of the employer to 
recruit and retain American farmworkers is implicit in the law as enacted. 
We have seen, however, the statement of Assistant Secretary Holleman 
that the Department of Labor has often found itself involved in time- 
consuming litigation when it has sought to carry out its existing respon- 
sibility to prevent adverse effect.4* Had the Department been given at 
the first more detailed authority to implement the overriding safeguards 
of the original law, the present situation would probably not exist. This 
amendment would simply give the Secretary the clear authority he needs 
to carry out the responsibility already placed upon him, and it would 
also provide increased incentive for employers of Mexican workers to do 
a better job of domestic recruitment. 


2. The Wage Amendment 


Section 3 of the Administration bill would add to the Act a new 
section 505, requiring employers who wish to employ Mexican workers, 
and who are offering to pay them less than average wages to bring their 
wages up to the state or national farm wage average, whichever is lower.14 
In no case, however, would any employer under this amendment be re- 
quired to increase the wage offers by more than 10 cents an hour in any 
one year.'*© No employer who is paying domestic workers less than 
Mexican workers would be permitted to employ Mexicans.’ 

The need for the amendment. Section 503(2) of Public Law 78 states 
that the Department of Labor shall carry out its responsibility under the 
Act in a manner that will not adversely affect wages.44* Article 15 of the 
Migrant Labor Agreement helps to implement this by providing that 
employers shall pay the Mexican worker not less than the prevailing wage 
rate paid to domestic workers for similar work at the time the work is 

141 107 Cong. Rec. 4639 (daily ed. Mar. 27, 1961). 

142 H.R. Rep. No. 274, 87th Cong., Ist Sess. 7 (1961). 


143 See text accom ans note 111 s 
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performed and in the manner paid within the area of employment, or at 
the rate specified in the work contract, whichever is higher.** The de- 
termination of the prevailing wage rate is made by the Secretary of Labor, 
and, under a formula adopted in 1958, the wage rate paid to 40 percent 
of the workers is considered to be the prevailing wage for a given 
activity in a given area.1* 

The prevailing wage concept is one which may work well in areas 
where the labor market is characterized by free competitive forces. How- 
ever, in areas where there is a ready supply of foreign labor, this naturally 
influences the prevailing wage. We have a situation, as a result, where 
Mexican wages are tied to domestic wage levels, which are in turn 
stabilized by the availability of the Mexicans. 

Testifying before the Gathings Subcommittee, Fred S. VanDyke, a 
member of the National Advisory Committee on Farm Labor, made this 
comment: 


The phrase “prevailing wage for domestic workers” is obviously 
meaningless when virtually 100 percent of the canning tomatoes in 
San Joaquin County are picked by Mexican nationals. The phrase 
“reasonable efforts to recruit” is obviously meaningless when I can 
pick up my telephone and order a hundred braceros any day I feel 
like it. The phrase “adverse effect” is obviously meaningless when 
the wages for tomato picking have declined by a full 50 percent 
during the 10 years of the bracero program.*° 


Studies of the Bureau of Employment Security show that wage rates in 
those areas where Mexicans are employed do not increase at the same rate 
as the general trends in farm wage rates.45! This was borne out by in- 


formation submitted by Assistant Secretary Holleman to Representative 
Coad: 


Hourly wage rates, without room and board, reported by the 
U. S. Department of Agriculture rose about 16 percent from 
1953 to 1959, but Labor Department surveys show that wages in 
most areas and activities employing Mexicans remained relatively 
stable. Fifty percent of the studies show no significant change in 
rate from earlier to later years within this period; 32 percent show 
an increase, and 18 percent show a decline. Declines would not be 
expected to occur in labor-shortage situations.'®? 


148 tw Labor Agreement of 1951 With Mexico, im 11, 1951, art. 15, 2 U.S.T. 
& O.1.A, 1977, as amended, or 19, 1952, 3 U.S.T. & O.L. A. 4347, as amended, March 
10, 1954, "5 U.S.T. & O.LA. 380 

149 Consultants Report 6. 

150 1961 House mci s 89. 
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152 107 Cong. Rec. E720 (daily ed. May 3, 1961). 
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Secretary of Labor Goldberg, in a letter to Senator McCarthy on July 
11, 1961, listed six areas of the United States where Mexicans were em- 
ployed in agricultural labor, and where domestic workers were being 
paid a wage of less than 50 cents an hour.’** These areas were located in 
Arkansas and Texas, and the wages ranged from 30 cents an hour to 45 
cents an hour.!** Because the Mexicans cannot be hired for less than 50 
cents an hour, this means that domestic workers were actually being em- 
ployed in those areas for wages less than those received by the Mexicans. 
Furthermore, the domestic workers could not receive the benefits guar- 
anteed to the Mexican workers in the agreement with Mexico. The 
Secretary included with his letter a full list of areas and activities in which 
the prevailing wage rate among United States workers is 50 cents an 
hour or less, and that list is reproduced below.’®* In his letter, the Secre- 
tary wrote: 


[W]e are unable to conclude that wages in the very low-wage 


153 107 Cong. Rec. 11956 (daily ed. July 18, 1961). 
154 Tbid. 


os 107 Cong. Rec. 11956 (daily ed. July 18, 1961). The chart referred to is as 
follows : 


Farm wage rates of 50 cents per hour or less in 1961 in activities employing Mexican contract workers, by State and area | 
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Mexican-employing areas are showing marked improvement. So far 
this year 18 wage surveys have revealed prevailing wage rates lower 
than on the comparable date a year ago. All but four of these wage 
declines were in States where the typical hourly rate is 50 cents or 
less. Furthermore, in three out of the six exceptionally low-wage 
areas listed above (including both of the 30-cent per hour areas), the 
latest wage finding represents a decline from the prevailing wage 
rate in the preceding year. In short, it appears that wage-depressive 
tendencies in areas using Mexican labor are strongest and most harm- 
ful in the areas in which wages are already exceptionally low.'** 


It is possible to see the depressing effect which the use of Mexican 
labor has had on domestic wages even within individual states. The effect 
has been that within Mexican-using states the typical hourly wage rates 
in the areas using bracero labor is lower than the statewide average.'*? 


The effect of the Administration’s wage amendment would be negli- 
gible in the states where wages offered by farmers using Mexican labor 
have continued to advance as would be expected in a normal labor market. 
The amendment’s effect would be felt strongly, however, in those states 
and areas in which wages have been affected most severely by the Mexi- 


156 Tbid. 


157 National Advisory Committee on Farm Labor, Public Law 78—How It Works 
(1961). The adverse effect which the use of Mexican labor has on wages within 
individual states is revealed by the following chart: 
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can program. The amendment would force wages in such areas up, but 
would limit the amount of the wage increase required in any one year 
to 10 cents an hour. 


The minimum wage argument. The House Agriculture Committee 
rejected this wage amendment on the grounds that the Mexican labor 
program should not be used as a “backdoor approach to regulating the 
employment of domestic workers by those employers who use Mexican 
workers.” °§ The crux of such an argument is that the wage amendment 
would set a minimum wage for agriculture, and any such action should 
be handled in a minimum wage bill, not in the Mexican labor program. 


This argument is not a valid one. The Administration’s wage amend- 
ment has been framed to apply directly to the operation of Public Law 78. 
It does not set up a minimum wage in agriculture. It certainly lays no 
requirement of any kind whatsoever on the 98 percent of American 
farmers who do not use Mexican workers.4*® For the 2 percent of the 
farmers who do use Mexican labor, the wage amendment gives a choice. 
They can continue using the Mexican workers if they are willing to step 
up their wages to the state or national average, whichever is lower, and 
pay the domestics not less than they pay the Mexicans. If they do not 
wish to pay the average wage, they can take the steps necessary to recruit 
and retain domestic workers. This proposal merely seeks to insure that 
the use of Mexican labor will not depress the wages of domestic farm 
labor. It seeks to correct the adverse effect which the program has had 
on wages in spite of the supposed protection contained in the original 
Act. By no means can the amendment be described accurately as one 
setting up a minimum wage in agriculture. 

The wage escalator argument. Another argument made against the 
amendment is that it would set up a wage escalator system that would 
drive wages upward out of sight. Such an argument was expressed by 
Representative Gathings during House debate on the wage amendment. 


Mr. Chairman, this is one amendment which we should consider 
very carefully. It provides you will have an increase of 10 cents an 
hour in wage rates for domestic workers. You write that in each 
year, year by year there is an increase of 10 cents an hour, or the 
wage rate across the State or across the Nation whichever is the 
lower. You will have that increase, whatever the increase is, across 
the Nation or across the State. It at least would be 10 cents an hour 
each year from here on out. My colleagues, I ask you to vote down 
this amendment.1® 


158 H.R. Rep. No. 274, 87th Cong., = i 9 (1961). 
159 See text accompanying note 71 
160 107 Cong. Rec. 7207 (daily ed. ‘ie 10, 1961). 
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The answer to such an argument is to read the amendment. First of 
all, such an escalation effect can hardly be expected for the two-year 
period for which the program is proposed to be extended. One reason 
for limiting the extension to two years was to evaluate the effects of this 
and other amendments.'!*! Moreover, the farms which use Mexican labor 
are in such a minority that an increase in wages paid by them can hardly 
have a significant effect on the national wage rates. The amendment makes 
it perfectly clear that in no case would the increase have to be above the 
national farm wage average. Consequently, there would be no spiraling 
upward of the national wage rate due to this amendment. 

The argument of inability to pay. The question may be raised of 
whether farmers can afford to raise the wages of their workers. The 
following excerpt from the speech of Representative Coad is appropriate 
to this question: 


In 1958, the total farm wage bill amounted to $2.9 billion, while 
total farm production expenditures, including interest and rent, 
amounted to $25.2 billion. Labor costs, therefore, represent only 
11.5 percent of total farm production costs, or less than one-eighth, 
according to the U. S. Department of Agriculture. This means 
that farm labor wages could rise more than 8 percent before pro- 


duction costs are raised as much as 1 percent.!® 


The argument of inability to pay certainly does not apply to some of 
the largest users of Mexican labor, the grower associations. Frederick S. 
VanDyke, testifying in behalf of the National Advisory Committee on 
Farm Labor, made this comment: 


Let us take, for example, associations of citrus growers, managers 
of which have testified before you in favor of the bracero system. 
The small citrus growers of southern California may be small, but 
they are not growers in any meaningful sense. They do not grow 
anything. They are a form of landlords. Instead of renting out 
apartments or office space for profit, they rent out orange or lemon 


trees. The “tenant” is the Sunkist association. 
7 * ae 


The so-called growers of lemons and oranges do not spray their 
crop, cultivate their crop, irrigate their crop, harvest their crop, or 
market their crop. They have nothing to do with their crop. In 
exchange for their signature on a contract, the association sends 

161 U. S. Dep’t of Labor, Administration Program for Revision of the Mexican 
Labor Program (S. 1945 introduced by Senator McCarthy and Co-sponsors), The 


Wage Amendment 2, June 7, 1961. 
162 107 Cong. Rec. 6723 (daily ed. May 3, 1961). 
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them a check at regular intervals. That is the extent of their 
farming.1® 


This colloquy between Chairman Gathings and Robert H. Ford, repre- 
senting the National Pickle Growers Association, is also relevant: 


Mr. Garuines. Are the expenses of these Mexicans that come up 
to Michigan reimbursed or does the grower have to pay that? 

Mr. Forp. The actual farmer does not, no, sir. The association 
does, the processors, and the association ultimately, winds up bearing 
that expense. The processors are the companies that buy the cucum- 
bers to make pickles out of them. * * *1% 


Since only 2 percent of all farms use any Mexican labor,’ they would 
be the only ones affected by the wage amendment, and then only if they 
were not already paying the state or national average wage. If they were 
not paying the average, they would have to increase their wage no more 
than 10 cents an hour for each year. This would certainly not put a 
great strain on the growers. 


Essentially, though, the answer to the question lies in a basic recognition 
that our society cannot afford to have pockets of abysmal poverty scat- 
tered over the Nation. Requiring growers to come up to the state or 
national average wage, whichever is lower, is not at all an unreasonable 
requirement. If a grower is too poor to pay a wage as high as the lowest 
of these averages, he is too poor to be hiring farmworkers at all. 

The consumer prices argument. The fear has often been expressed that 
any increase in wages under Public Law 78 will have an adverse effect on 
consumer prices. During the 1960 House debate on this issue, Representa- 
tive Hoffman of Michigan had this to say: 


Go ahead and raise their wages, and as the two gentlemen from 
California said yesterday, you will pay more or go without farm 
products. 

I know what they will do. They will raise the price of oranges 
so that many will not be able to get an orange peel, to say nothing 
of the pulp inside it. That is what will happen when you boost 
the wage. Are not prices high enough to suit you now? All you 
will ever get out of these increases is the opportunity to handle 
more dollars which buy less. . . .1% 


Similar fears were expressed by Representative Hagen in debate this year 


163 1961 House Hearings 91. 

164 Td. at 180. 

165 See text accompanying note 71 supra. 
166 106 Cong. Rec. 14970 (1960). 
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on the wage amendment.'** These fears, however, are shown to be un- 
justified upon comparison of the value of all farm labor per unit of farm 
product with prices paid by consumers. A chart compiled by Frank H. 
Maier, Agricultural Economist for the Department of Agriculture, reveals 
that the farm labor component in retail prices paid by consumers of farm 
products is very small.’** In cotton, where so many Mexican nationals 
are employed, the labor component is extremely small for most of the 
large variety of uses of cotton. As a consequence, increases in wage rates 
could be expected to have negligible effect on consumer prices. A similar 
conclusion was drawn by Representative Coad and the minority on the 
House Agriculture Committee: 


It is doubtful, however, that reform of Public Law 78 would 
have a significant effect on consumer prices. In 1959 farmers re- 
ceived 38 cents of every consumer dollar spent for food. Of the 
receipts, farmers paid 8.8 percent in wages. That is, 3.3 percent of 
consumers’ food expenses went for farm labor. If the farm wage 
level should rise, even if farmers were able to pass the increase 
straight along, the consumer would scarcely feel its effect upon his 
budget. If wage costs rose 25 percent, for example, retail prices 
would be pushed up less than 1 percent.1* 


If one is really concerned over the opinion of consumers, he may find 
of interest the following statement made by Ivan C. Rutledge, National 
Consumers League, before the Senate subcommittee this year: 


Let me briefly speak of this situation from the viewpoint of con- 
sumers. The consumer is not simply an economic man. He is a 
total person. He does not want to see anyone exploited simply to 
bring about low consumer prices. On the contrary, our organization, 
the National Consumers League, has steadfastly maintained that 
consumers have a responsibility to improve the conditions of those 
who work on the goods, food and fiber which we purchase. That 
was the position of the league when it began its attack on sweatshop 
conditions at the turn of the century. This is our position today 
when we see similar conditions in agriculture. We do not want 
bargains at the expense of poverty-stricken workers.'7° 


167 107 Cong. Rec. 7197 (daily ed. May 10, 1961). 

168 Maier, The Incidence of Increasing Wage Costs in Farm Production 13 (Aug. 
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Conclusion. It seems beyond doubt that the operation of Public Law 
78 has had an adverse effect upon the wages of domestic agricultural 
workers. The logical solution is to make the availability of Mexican labor 
dependent on the upward wage adjustments of the type expected in the 
normal labor market. The Administration wage amendment would have 
this effect. 


3. Comparable Terms and Conditions of Employment 


Section 3 of the Administration bill would also add to the Act a new 
section 504(1). This would provide that no employer could recruit 
Mexican workers unless he has made reasonable efforts to attract domestic 
workers at terms and conditions of employment reasonably comparable 
to those offered to foreign workers, and is furnishing such terms and 
conditions to domestic workers in his employ.’ The comparable bene- 
fits, as we have seen, include wages and standard hours of work, employ- 
ment guarantees, transportation from place of recruitment (or reim- 
bursement therefor), housing (or an allowance therefor), subsistence 
when work is not available, and workmen’s compensation or some com- 
parable insurance against occupational injuries.’7? 

The need for the amendment. The basic spirit behind this amendment 
is found in a comment by William E. Bohn: 


It ought to make us blush for shame that foreigners are treated better 
than our own people. They have their governments behind them, 
while our people have nobody to protect them on a regular basis.!% 


Existing law, of course, requires the Secretary of Labor to certify that 
reasonable efforts have been made to attract domestic workers for em- 
ployment at wages and standard hours of work comparable to those 
offered to foreign workers,!"* but wages and standard hours of work are 
a long way from including the many other benefits provided to Mexican 
workers. 

The Administration feels that this amendment would make the avail- 
able job offers more attractive to domestic workers, and would remove 
the anomaly and injustice of maintaining higher working standards for 
foreign workers than for domestic workers.17 

The argument of impracticality. Anticipating charges that any such 
amendment would be impractical, Secretary Goldberg explained that 
it was not intended to require precisely the same terms and conditions 

171 S. 1945, 87th Cong., Ist Sess. § 3 (1961). See appendix p. 122 infra. 

172 See notes 31-51 supra and ey co 
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for domestic workers as are provided for the Mexicans.’** It was con- 
templated that appropriate recognition would be given to the basic 
differences in the situation of domestic and Mexican workers.1"7 

For example, the Administration would not feel it reasonable to require 
the employer to offer free housing to local workers who owned their 
homes in the area of employment.'*® These local workers would be reim- 
bursed with monetary allowances in lieu of housing and of daily trans- 
portation to the job. The requirement of a written contract, and the 
three-quarter guarantee of employment, and subsistence payments would 
be waived where clearly inappropriate.’ 

This shows that the main force of this amendment is directed toward 
the recruitment of non-local workers. 

There will be special problems involved in the provision of housing. 
The Mexican worker does not travel with his family, and the employer 
needs only to construct, or pay an allowance for, single-occupant housing 
for his Mexican work force. Domestics usually travel with their families, 
and single-occupant housing would be inappropriate for them. The Ad- 
ministration recognizes this, and recognizes the greater expense involved 
in providing family housing. They would not require the obligation to 
provide free housing, as it is provided for the Mexicans, to be expanded 
to include the provision of free housing for members of a family who 
are not a part of the work force.’8° Here a monetary allowance roughly 
equivalent to the cost of housing the worker could be provided.'* 

The House Agriculture Committee rejected such language as contained 
in this amendment. One of the reasons was seemingly a fear that the em- 
ployer would have to pay for transportation costs, or provide housing or 
allowances therefor to people who might leave his employ on a moment’s 
notice.'*? The Secretary answered such fears by asserting that the de- 
pendability of a work force has a direct relationship to the treatment ac- 
corded the workers, and the terms and conditions of their employment.'** 
He cited a study made by the State of Washington in 1958, which dis- 
closed that approximately 100 crew leaders with some 3,600 workers were 
recruited in Texas through an annual worker plan. Farmers in the State 
of Washington advanced over $110,000 to those crew leaders by sending 
money orders or checks to them in care of the local officers of the Texas 
Employment Commission. There were only two defaults, with a loss of 
only $250.18 


176 [bid. 

177 Tbid. 
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Even such a small chance for loss would not have to be taken under the 
Administration amendment. Where an employer wished to do so, it 
would be possible under this amendment for him to reimburse workers 
for their transportation costs after their arrival at the job, and over the 
period of the work contract, in proportion to the amount of the contract 
completed.'*® This would actually give the employer as strong an as- 
surance as he could have that his workers would remain for the contract 
period. 


The argument of arbitrary discretion. Another fear expressed by the 
House committee was that this amendment would constitute an unprece- 
dented grant of power to local officials.‘8® Evidently, the committee 
feared the exercise of discretion in converting transportation and housing 
allowances into cash payments, and the waiver of certain requirements 
when appropriate. As the Secretary pointed out, however, the Depart- 
ment and its local officials have been engaged in the exercise of discretion 
under Public Law 78 all along.1** The amendment here would be far 
from granting undefined and unlimited discretion to the Department and 
its officials. The phrase “comparable terms and conditions” is not difficult 
to apply. The terms and conditions offered to Mexican workers are 
spelled out in exhaustive detail by the agreement with Mexico, the work 
contract, and the many operating instructions. All of these would con- 
stitute a specific outer limit on the benefits the employer would be 
expected to provide to domestic employees. Since the amendment pro- 
vides for relaxation of the requirement when needed, any exercise of 
discretion would probably be in the employer’s favor. 


Conclusion. It is felt that this amendment offers a well-defined, work- 
able solution to the anomaly involved in showing more concern for the 
working conditions of foreign workers than of our own American work- 
ers. The amendment would provide only for comparable treatment, 
surely not an unreasonable requirement. 


4. Limitation of Mexicans to Seasonal, Nonmachine Jobs 


Section 504(2) and (3) would also be added to the Act by section 3 
of the Administration bill. This new language would limit employment 
of Mexican workers to seasonal and temporary jobs, and to employment 
not involving the operation of power driven machinery, except in specific 
cases when found necessary by the Secretary of Labor to avoid hardship.'** 

The need for the amendment. Secretary Goldberg explained the Ad- 
ministration position on this amendment: 

185 Td. at 163-64. 

186 H.R. Rep. No. 274, 87th Cong., Ist Sess. 9 (1961). 
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Although we believe that the Mexican labor program when initially 
enacted was viewed as a means of meeting seasonal shortages of 
unskilled field hands, this purpose was not specified in the law. 
Consequently, we now have substantial numbers of braceros em- 
ployed on mechanical equipment and additional thousands in year- 
round jobs. In view of the substantial underemployment and unem- 
ployment characteristics of our own farm work force, the alleged 
shortage of U.S. workers for skilled and year-round jobs are [sic] be- 
lieved to reflect problems of wage levels and employee relations 
rather than true shortage of labor.'®® 


The House Agriculture Committee did not even deal with this proposed 
amendment in its report. The effect of the amendment would be to make 
available to domestic workers the jobs as tractor operators, harvest 
machine operators, and similar classifications now held by Mexicans. The 
greatest impact of the limitation of Mexican workers to nonmachine jobs 
is expected to be in Texas and the southwestern states.’ 

The use of Mexicans in year-round jobs is extensive. The Administra- 
tion estimates that 15,000 are employed in year-round jobs at the present 
time.'®! Most of these are ranch and general farm hands in Texas and 
the southwestern states.19? 

Also extensive is the use of Mexicans on machines. In 1960, there were 
approximately 9,500 Mexicans employed as tractor operators, primarily 
in Texas and New Mexico.’®* As many as 1,000 worked on or operated 
other machinery.'** The Administration bill would put a halt to this 
practice. The following colloquy in the House of Representatives is 
appropriate to the discussion here: 


Mr. POAGE. Would not the Mexican bracero have a right to haul 

cotton to the gin? 

Mr. COAD. On what? 

Mr. POAGE. If he did not use a cart, and we do not have many 
carts left, naturally he would haul it on a truck. 

Mr. COAD. No, I do not think he has a right to drive a truck and 
haul it to the market. 

Mr. POAGE. Can he help load it on the truck? 

Mr. COAD. Certainly he can. 

Mr. POAGE. Is not that the operation of power-driven ma- 
chinery? 

189 1961 Senate Hearings 164. 
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Mr. COAD. No, certainly not. 

Mr. POAGE. How are you going to get it on there without oper- 
ating machinery? How are you going to get the end boards off 
without operating on the power-driven machinery? 

Mr. COAD. I think anybody can drive anything to the point of 
ridiculousness, and I appreciate the gentleman’s doing it.’ 


Conclusion. We are not dealing here with “stoop labor,” but with 
skilled and semi-skilled occupations. Domestic labor is available for such 
jobs if wages and working conditions are adequate. Because of relatively 
high rates of unemployment and underemployment among American 
farm workers, there is a large available supply of labor for year-round, 
skilled, higher-paying jobs on farms. The existence of an unlimited supply 
of Mexican labor has made unnecessary any intensive effort to recruit 
domestic workers for these jobs. The Administration amendment would 
insure that these jobs would be available for domestic workers. In view 
of the provision which is made for the Secretary to make exceptions when 
found necessary to avoid hardship, a gradual process of replacing Mexican 
workers in such jobs would be possible if warranted. It is difficult to see 
how any valid argument could be advanced against these two subsections 
of the Administration bill. 


V. CoNCLUSION 


This study opened with a quotation from Eric Hoffer’s book, The 
Passionate State of Mind. That quotation seems particularly applicable to 
the Mexican Farm Labor Importation Program. In the operation of this 
program, there has been a striking example of the interrelation of cause 
and effect. Started to fill a temporary labor shortage, the program has 
actually operated to perpetuate that shortage, thereby perpetuating itself. 
Cause has produced an effect, which in turn has become a cause. 

The Administration’s bill, S. 1945, would bring reality back to this area 
of the labor market, and would insure that Public Law 78 would be used 
only as a means for obtaining supplemental farm labor. As it is, we are 
becoming more and more reliant upon foreign labor for the production of 
our agricultural commodities. This is not a trend to be encouraged. 

As this part of the study is written, the House of Representatives has 
passed a bill, H. R. 2010, which would merely extend the program for a 
period of two years, and the Senate Committee on Agriculture and 
Forestry has just reported a compromise version of the bill. The second 
part of this study will be devoted to an analysis of congressional action, 
and to a discussion of the place which this program occupies in our re- 
lations with Mexico. 


195 107 Cong. Rec. A3670 (daily ed. May 23, 1961). 
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APPENDIX 
Public Law 78—82d Congress, as Amended 


AN ACT 
To amend the Agricultural Act of 1949. 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the Agricultural Act of 1949 is amended by adding at the end 
thereof a new title to read as follows: 


“TITLE V—AGRICULTURAL WORKERS 


“Sec. 501. For the purpose of assisting in such production of agricultural commodities 
and products as the Secretary of Agriculture deems necessary, by supplying agricultural 
workers from the Republic of Mexico (pursuant to arrangements between the United States and 
the Republic of Mexico, or after every practicable effort has been made by the United States to 
negotiate and reach agreement on such arrangements), the Secretary of Labor is authorized— 


““(1) to recruit such workers (including any such workers who have resided in the 
United States for the preceding five years, or who are temporarily in the United States 
under legal entry) ; 

“*(2) to establish and operate reception centers at or near the places of actual entry 
of such workers into the continental United States for the purpose of receiving and 
housing such workers while arrangements are being made for their employment in, or 
departure from the continental United States; 

“*(3) to provide transportation for such workers from recruitment centers outside the 
continental United States to such reception centers and transportation from such recep- 
tion centers to such recruitment centers after termination of employment; 

“*(4) to provide such workers with such subsistence, emergency medical care, and 
burial expenses (not exceeding $150 burial expenses in any one case) as may be or be- 
come necessary during transportation authorized by paragraph (3) and while such work- 
ers are at reception centers ; 

(5) to assist such workers and employers in negotiating contracts for agricultural 
employment (such workers being free to accept or decline agricultural employment with 
any eligible employer and to choose the type of agricultural employment they desire, 
and eligible employers being free to offer agricultural employment to any workers of 
their choice not under contract to other employers) ; 

“(6) to guarantee the performance by employers of provisions of such contracts re- 
lating to the payment of wages or the furnishing of transportation. 


“Sec. 502. No workers shall be made available under this title to any employer unless 
such employer enters into an agreement with the United States— 


(1) to indemnify the United States against loss by reason of its guaranty of such 
employer’s contracts ; 

“*(2) to reimburse the United States for essential expenses, not including salaries or 
expenses of regular department or agency personnel, incurred by it for the transporta- 
tion and subsistence of workers under this title in amounts not to exceed $15 per 
worker ; and 

“(3) to pay to the United States, in any case in which a worker is not returned to 
the reception center in accordance with the contract entered into under section 501 (5), 
an amount determined by the Secretary of Labor to be equivalent to the normal cost to 
the employer of returning other workers from the place of employment to such reception 
center, less any portion thereof required to be paid by other employers. 


“Provided, however, That if the employer can establish to the satisfaction of the Secretary of 
Labor that the employer has provided or paid to the worker the cost of return transportation 
and subsistence from the place of employment to the appropriate reception center, the Secretary 
under such regulations as he may prescribe may relieve the employer of his obligation to the 
United States under this subsection. 

“Sec. 503. No workers recruited under this title shall be available for employment in 
any area unless the Secretary of Labor has determined and certified that (1) sufficient do- 
mestic workers who are able, willing, and qualified are not available at the time and place 
needed to perform the work for which such workers are to be employed, (2) the employment of 
such workers will not adversely affect the wages and working conditions of domestic agricul- 
tural workers similarly employed, and (3) reasonable efforts have been made to attract domestic 
workers for such employment at wages and standard hours of work comparable to those 
offered to foreign workers. 

“In carrying out the provisions of (1) and (2) of this section, provision shall be made 
for consultation with agricultural employers and workers for the purpose of obtaining facts rele- 
vant to the supply of domestic farm workers and the wages paid such workers engaged in similar 
employment. Information with respect to certifications under (1) and (2) shall be posted in 
the appropriate local public employment offices and such other public places as the Secretary 
may require. 

“Sec. 504. Workers recruited under this title who are not citizens of the United States 
shall be admitted to the United States subject to the immigration laws (or if already in, for 
not less than the preceding five years or by virtue of legal entry, and otherwise eligible for 
admission to, the United States may, pursuant to arrangements between the United States 
and the Republic of Mexico, be permitted to remain therein) for such time and under such 
conditions as may be specified by the Attorney General but, notwithstanding any other provision 
of law or regulation, no penalty bond shall be required which imposes liability upon any person 
for the failure of any such worker to depart from the United States upon termination of em- 
ployment: Provided, That no workers shall be made available under this title to, nor shall 
any workers made available under this title be permitted to remain in the employ of, any 
employer who has in his employ any Mexican alien when such employer knows or has reasonable 
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grounds to believe or suspect or by reasonable inquiry could have ascertained that such Mexican 
alien is not lawfully within the United States. 

“Sec. 505. (a) Section 210 (a) (1) of the Social Security Act, as amended, is amended 
by adding at the end thereof a new subparagraph as follows: 


d “*(C) Service performed by foreign agricultural workers under contracts entered 
into in accordance with title V of the Agricultural Act of 1949, as amended.’ 


“(b) Section 1426 (b) (1) of the Internal Revenue Code, as amended, is amended by 
adding at the end thereof a new subparagraph as follows: 


“*(C) Service performed by foreign agricultural workers under contracts entered 
into in accordance with title V of the Agricultural Act of 1949, as amended.’ 


“(c) Workers recruited under the provisions of this title shall not be subject to the head 
tax levied under section 2 of the Immigration Act of 1917 (8 U.S.C. sec. 132). 


“Sec. 506. For the purposes of this title, the Secretary of Labor is authorized— 


“(1) to enter into agreements with Federal and State agencies ; to utilize (pursuant 
to such agreements) the facilities and services of such agencies ; and to allocate or transfer 
funds or otherwise to pay or reimburse such agencies for expenses in connection therewith ; 

“*(2) to accept and utilize voluntary and uncompensated services; and 

““(3) when necessary to supplement the domestic agricultural labor force, to coop- 
erate with the Secretary of State in negotiating and carrying out agreements or arrange- 
ments relating to the employment in the United States, subject to the immigration laws, 
of agricultural workers from the Republic of Mexico. 


“Sec. 507. For the purposes of this title— 


“(1) The term ‘agricultural employment’ includes services or activities included 
within the provisions of section 3 (f) of the Fair Labor Standards Act of 1938, as 
amended, or section 1426 (h) of the Internal Revenue Code, as amended, horticultural 
employment, cotton ginning, compressing and storing, crushing of oil seeds, and the 
packing, canning, freezing, drying, or other processing of perishable or seasonable 
agricultural products. 

“(2) The term ‘employer’ shall include an association, or other group of employers, 
but only if (A) those of its members for whom workers are being obtained are bound, 
in the event of its default, to carry out the obligations undertaken by it pursuant to sec- 
tion 502, or (B) the Secretary determines that such individual liability is not necessary 
to assure performance of such obligations. 


“Sec. 508. Nothing in this Act shall be construed as limiting the authority of the At- 
torney General, pursuant to the general immigration laws, to permit the importation of aliens 
of any nationality for agricultural employment as defined in section 507, or to permit any 
such alien who entered the United States legally to remain for the purpose of engaging in 
such agricultural employment under such conditions and for such time as he, the Attorney 
General, shall specify. 

“Sec. 509. No workers will be made available under this title for employment after 
December 31, 1961.”’ 


Note: Section 502 (2) is in effect amended annually by Appropriation Acts which provide that 
reimbursement to the United States under agreements hereafter entered into pursuant to 
section 502 of the act of October 31, 1949, as amended (7 U.S.C. 1462), shall include all 
expenses of program operations except those compliance activities separately provided 
for therein. 


87TH CONGRESS ist Session S. 1945 


IN THE SENATE OF THE UNITED STATES 
May 23, 1961 


Mr. McCartTHy (for himself, Mr. HUMPHREY, Mr. YOUNG of Ohio, Mr. DouGLas, Mr. Hart, Mr. 
PROXMIRE, Mr. Dopp, Mr. CLARK, Mr. Morse, Mr. GRUENING, Mr. KEFAUVER, Mr. CASE of New 
Jersey, Mr. BARTLETT, Mr. MUSKIE, Mr. LONG of Hawaii, and Mr. BurDICK) introduced the 
following bill; which was read twice and referred to the Committee on Agriculture and 
Forestry. 


A BILL 


To amend title V of the Agricultural Act of 1949, as amended, to provide, in connection with the 
employment of workers from Mexico, protection for the employment opportunities of 
agricultural workers in the United States, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That section 502(2) of the Agricultural Act of 1949, as amended, is 
amended to read as follows: ‘‘(2) to reimburse the United States for essential expenses incurred 
by it under this title, except salaries and expenses of personnel engaged in compliance activities, 
in amounts not to exceed $15 per worker; and’’. 

Sec. 2. Section 503 of such Act is amended by changing the comma at the end of clause 
numbered “(2)” to a period, deleting the word ‘“‘and” and clause numbered ‘(3)’, and sub- 
stituting the following in place thereof: “As an additional means of carrying out his responsi- 
bilities under this section, the Secretary may, in order to provide such active competition in the 
labor market as is necessary to assure that wages and working conditions of domestic workers 
are not adversely affected, limit the number of foreign workers who may be employed by any 
employer.” 
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Sec. 3. Sections 504 through 509 of such Act are renumbered sections “506” through “511” 
respectively; the reference to “section 507” in section 508, renumbered as section ‘510’, is 
—— > section “‘509"’; and the following new sections “‘504’’ and “505” are inserted after 
section 503: 

“Sec. 504. No workers recruited under this title shall be made available to any employer 
or permitted to remain in the employ of any employer— 


“(1) unless the employer has made reasonable efforts to attract domestic workers 
at terms and conditions of employment reasonably comparable to those offered to foreign 
workers and is furnishing such terms and conditions to domestic workers in his employ; 

“(2) for employment in other than temporary or seasonal occupations, except in 
specific cases when found by the Secretary of Labor necessary for a temporary period 
to avoid undue hardship ; or 

“(3) for employment involving the operation of power driven machinery, except 
in specific cases when found by the Secretary of Labor necessary for a temporary period 
to avoid undue hardship. 


“Sec. 505. (a) No workers recruited under this title shall be made available to any 
employer or permitted to remain in the employ of any employer unless the employer offers and 
pays to such workers wages equivalent to the average farm wage in the State in which the 
area of employment is located, or the national farm wage average, whichever is the lesser: 
Provided, That for the purposes of this paragraph a wage offer equivalent to 10 cents per hour 
above the highest wage rate prevailing during the last previous season in which workers re- 
cruited under this title were employed in the area and in the activity involved, shall be deemed 
to fulfill the requirements of this paragraph: Provided further, That in no event shall such 
workers be permitted to be employed by any employer who is paying domestic workers less than 
he offers workers recruited under this title for the activity in the area. 

“(b) The determination of the average farm wage in a State and the national farm wage 
average required in (a) above shall be made by the Secretary of Labor, after consultation with 
the Secretary of Agriculture. In making these determinations, the Secretary of Labor shall 
consider, among other relevant factors, the applicable average farm wage rate per hour for 
workers who do not receive board and room, or such other appropriate information and 
data as may be available.” 

Sec. 4. Paragraph (1) of section 507 of such Act, renumbered as section “‘509”’ is amended 
by changing the comma after the words “Internal Revenue Code, as amended” to a period and 
deleting the remainder of the paragraph. 

Sec. 5. Section 509 of such Act, as amended, renumbered as section “511”, is amended 
by striking “December 31, 1961” and inserting “December 31, 1963”. 
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ADMINISTRATIVE LAw—Dvue Process—SUMMARILY EXCLUDING A PRIVATE 
EMPLOYEE From a Muitary INSTALLATION Does Not VIOLATE THE 
Firth AMENDMENT—Cafeteria Workers v. McElroy, 367 U.S. 886 
(1961). 


Petitioner, a short order cook employed by a private restaurant 
operated on the premises of a military installation, was required to sur- 
render her identification badge because of a determination that she had 
failed to meet the security requirements of the installation. She brought 
an action seeking, inter alia, to compel the return of her identification 
badge so as to enable her to resume her former employment. Petitioner 
claimed that due process required that she be informed of the specific 
grounds for her exclusion and be accorded a hearing at which she might 
refute them. The district court’s dismissal of petitioner’s action was 
affirmed by a divided court of appeals.t On certiorari, held, affirmed; 
where exclusion of a private employee from a military installation does 
not result in total loss of employment, and is not patently arbitrary or 
discriminatory, due process does not require notice of the specific grounds 
for the action or a hearing. 


Fair hearings have been held essential to deprive persons of property” 
or liberty. But such procedure under the due process clause of the fifth 
amendment has not been considered a rigid concept; its requirements vary 
depending upon the nature of the interests affected, the balance between 
injury complained of and result gained, and the availability of alternative 
procedures.* Thus, a resident alien could not be deprived of his liberty by 
deportation without opportunity to be heard. A security clearance could 
not be revoked without a hearing where such action led to total loss of 
employment opportunities in a chosen field.* A license required to prac- 
tice a trade could not be revoked without a proceeding which included 


a hearing and revelation of all information upon which a decision was to 
be based.7 


1 Cafeteria Workers v. McElroy, 284 F.2d 173 (D.C. Cir. 1960). 

2 Southern Ry. Co. v. Virginia, 290 U.S. 190 (1933). 

3 The Japanese Immigrant Case, 189 U.S. 86, 101 (1903). 

4 Joint Anti-Fascist Committee v. McGrath, 341 U.S. 123, 163 (1951) (concurring 
opinion). 

5 Supra note 3. 

6 Parker v. Lester, 227 F.2d 708 (9th Cir. 1955) ; Cf. Greene v. McElroy, 360 U.S. 
474, 492 (1959). Although Greene was not based in the constitutional issue, the Court 
did state that the right to hold private employment free from unreasonable inter- 
ference comes within the liberty and property concepts of the fifth amendment. 

7 In re Carter, 177 F.2d 75 (D.C. Cir.), cert. denied, 338 U.S. 900 (1949). 


{ 123] 
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On the other hand, courts have denied protection where executive 
action was in the area of its own internal operations. Thus, a party lacked 
standing to interfere with the management of government contracts, even 
though directly affected.8 The power over public land is vested in 
Congress® and has been held to be without limitation;’® so that Congress 
had power to prohibit absolutely, or to fix the terms on which its property 
could be used.'? Again, when executive decisions turned exclusively on 
considerations similar to those in which a legislature could have acted 
summarily, notice and hearing were not considered necessary.” In other 
cases, the denial of a hearing has been explained through the use of the 
right-privilege distinction—that the Constitution protects only rights, and 
not privileges.'* For example, aliens in exclusion proceedings had no right 
to a hearing since immigration is strictly a privilege.* Government em- 
ployment, in the absence of legislation,!® was revocable at will.’® Thus, in 
Bailey v. Richardson, a security risk removal case, the court said that 
such employment was a privilege, so that lack of confrontation and cross- 
examination did not offend due process.’® 


Although the privilege doctrine has been used extensively, courts have 
refused to be bound by it in some instances. A deportable alien who 
petitioned for executive clemency was permitted to test the fairness of 
the hearing granted him, even though it had been established gratuitously 
by the government.’® That is, even though an executive act is one of 


8 Perkins v. Lukens Steel Co., 310 U.S. 113, 125-26 (1940). 

9 U.S. Const. art. IV, § 3. 

10 United States v. San Francisco, 310 U.S. 16, 29 (1940). 

11 Light v. United States, 220 U.S. 523, 536 (1911). 

12 Bi-Metallic Inv. Co. v. Colorado, 239 U.S. 441 (1915). In this case, an order of 
a tax board increasing the valuation of large areas of property in the state was 
sustained, even though no opportunity to be heard was afforded to taxpayers. The 
Court felt that where a rule applies to more than a few people, it would be imprac- 
ticable that every one should have a direct voice in its adoption. “There must be a 
limit to individual argument in such matters if government is to go on.” Bi-Metallic 
Inv. Co. v. Colorado, supra at 445. 

13 See generally Davis, The Requirement of a Trial-Type Hearing, 70 Harv. L. 
Rev. 193 (1956). 

14 United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537 (1950). But Mr. 
Justice Jackson, dissenting, said at 551: 

Security is like liberty in that many are the crimes committed in its name. 
The menace to the security of this country, be it great as it may ... is as 
nothing compared to the menace to free institutions inherent in procedures of 
this pattern. In the name of security the police state justifies its arbitrary op- 
pressions on evidence that is secret, because security might be prejudiced if it 
were brought to light in hearings. The plea that evidence of guilt must be secret 
is abhorrent to free men, because it provides a cloak for the malevolent, the 
misinformed, the meddlesome, and the corrupt to play the role of informer un- 
detected and uncorrected. 

15 Where the question of security is involved, close scrutiny is given to the dismissal 
authority of governmental officers. Cole v. Young, 351 U.S. 536 (1956); Peters v. 
Hobby, 349 U.S. 331 (1955) ; Greene v. McElroy, supra note 6. 

16 Crenshaw v. United States, 134 U.S. 99 (1890). 

17 182 F.2d 46 (D.C. Cir. 1950), aff’d per curiam by a four-four decision, 341 U.S. 
918 (1951). Some of the Justices did express their views in a case decided the same 
day. Joint Anti-Fascist Committee v. McGrath, supra note 4, at 180. 

18 182 F.2d at 58. 

19 United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954). 
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grace, it must still be carried out fairly. In Wieman v. Updegraff, a 
statute excluding a person from state employment solely on the basis of 
innocent membership in certain allegedly subversive organizations was 
held unconstitutional as being patently arbitrary.24 Though refusing to 
consider whether there was a constitutional right to government employ- 
ment, the Court did acknowledge that constitutional restraints on govern- 
mental action extend to where arbitrary action attaches a “badge of in- 
famy.” *? In a recent case, Homer v. Richmond,” licenses to serve as 
radio teletype officers in the Merchant Marine were denied without a 
hearing. The court, without reaching the constitutional issue,** stated 
that regardless of privilege, governmental action may not deprive persons 
of employment opportunity in private industry without due process. 
In the principal case, ample authorization was found for the summary 
action,”* thus compelling the Court to reach the constitutional issue. The 
government's reliance on the privilege doctrine,?” that since petitioner had 
no constitutional right to be on the installation in the first place, she could 
not have been deprived of any liberty or property, was rejected by the 
majority,”* citing the recent Homer decision.*® The Court then reasoned 
that the interest of the individual was only an isolated job;°° and the 
governmental interest of controlling access to a military installation, 
being traditionally an unfettered one, was the greater.*! The Court con- 
cluded that since the reason advanced by the security officer for exclusion 
was rational, and there was no contention of disloyalty, due process did 
not require a hearing.** The dissent®* contended that since the Court 
recognized in Wieman a right not to be arbitrarily injured by the govern- 
ment, the foreclosure of further inquiry by use of the “obscuring formula- 





20 344 U.S. 183 (1952). 
21 Id. at 191. 


22 Ibid. The Court noted that the consequences were not merely loss of employment, 
but also the inhibition of individual freedom of movement and right of association. 

23 292 F.2d 719 (D.C. Cir. 1961). 

24 The court remanded the case to the administrative officer to see whether a hearing 
would be granted upon request of the applicants. 

25 Homer v. Richmond, supra note 23. In a colorful phrase, the court said, “One 
may not have a constitutional right to go to Baghdad, but the Government may not 
prohibit one from going there unless by means consonant with due process of law.” 

26 Cafeteria Workers v. McElroy, 367 U.S. 886, 893 (1961). 

27 Brief for Respondent, pp. 61-83. 

28 Mr. Justice Stewart wrote the opinion, joined by Justices Frankfurter, Clark, 
Whittaker, and Harlan. 

29 367 U.S. at 894. 

30 367 U.S. at 896. The employer offered to employ her in another restaurant, but 
she refused on the ground that the location was inconvenient. 367 U.S. at 888. In 
oral argument before the Court, government counsel insisted that denial of access 
to the installation would not by law or in fact prevent petitioner from obtaining em- 
ployment on any other federal property, Contra, Brief for Petitioner, p. 91. 

31 367 U.S. at 896 

32 367 U.S. at 899. 

33 367 U.S. 886, 899. Mr. Justice Brennan wrote the dissenting opinion, joined by 
Chief Justice Warren, and Justices Black and Douglas. 
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tion” of the term “security risk” ** was an internal contradiction. It 
further insisted that the term was indeed a stigma in the eyes of the public 
and that this “badge of infamy” should not be affixed without some oppor- 
tunity to defend the charges against her.** 

Consistent with the traditional scope of due process, the majority 
examined the nature of the competing interests with care, refusing to be 
constricted by any formulas. The privilege doctrine of Bailey was placed 
in proper perspective—as a guide, rather than a rigid rule, in the applica- 
tion of the flexible standards. The contention that the governmental 
capacity as administrator of a military installation in this case should not 
be subject to judicial review*" was rejected, but the Court did recognize 
that this interest of the government, carrying with it a large degree of 
executive responsibility, had shifted the due process balance in its favor. 
Since the private employer had offered the employee a job elsewhere,** 
economic injury was not clear.5® Without a clear stigma of disloyalty 
being attached, the Court, although careful to apply itself strictly to the 
facts before it, refused to conclude that the fifth amendment was violated. 
In so doing, however, the Court failed to answer the dissent’s criticism. 
Relying on Wieman, the dissent concluded that the Constitution itself 
creates an affirmative right, regardless of the nature of the interests af- 
fected, not to be arbitrarily injured by the government. The vagueness 
and notoriety of the term “security risk,” in the dissent’s view, could well 
be such an arbitrary injury. The scope of that term as viewed by the 
majority does seem unrealistic. Neither neighbors nor potential future 
employers will be greatly impressed with the fact that there are other 
categories besides disloyalty included in that broad term.*® In the eyes of 
the community, the difference between being disloyal and being a security 
risk is merely one of degree.*! Such a serious charge should not be affixed 
without some procedural safeguards, particularly where there are alterna- 
tives available which could well limit the injury. Clearly, such alternatives 
were available which satisfy Wieman without unduly burdening the 
government. The disclosure of the specific grounds relied on would not 
necessarily be harmful.*? If they were erroneous, the individual should 


34 The term includes a multitude of characteristics other than disloyalty, including 
being accident prone, dishonest, lawless, careless, garrulous, unreliable, overinquisitive, 
or an alcoholic. Brief for Respondent, pp. 85-86. 

35 367 U.S. at 900-01. 

36 367 U.S. at 902. 

37 Brief for Respondent, pp. 72-83. 

38 Note 30 supra. 

39 Contra, Brief for Petitioner, pp. 87-97, Petitioner contended that the loss of the 
particular job was sufficient injury, since she lost years of seniority, her employment 
opportunities had been curtailed, and the alternative employment offered to her would 
have cost her substantial amounts in transportation expenses. 

40 See note 34 supra. 

41 See Brown, Loyalty and Security 10 (1958). 

42 Deak v. Pace, 185 F.2d 997 (D.C. Cir. 1950). The court held that summarily 
discharged civilian employees of the War Department must be given information 
sufficient to inform them, with reasonable certainty and precision, of the cause for 
their removal. But Cf. Bailey v. Richardson, supra note 17. In Bailey, although the 
grounds relied on for dismissal were disclosed, the employee was denied the right to 
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have the opportunity to point this out and thereby regain employment.** 
If the reasons were valid but relatively unimportant in other types of em- 
ployment, the particular job would be lost because of the interests in- 
volved, but the employee would be in a much better position to gain new 
employment, without having to wear the uncomfortable mantle of securi 
risk.44 In any event, a hearing would have bolstered the faith of the 
individual and the community in the fairness of its government.*® 

By emphasizing the flexibility of the due process clause, and by care- 
fully taking into consideration all the factors of the case, the Court left 
the way open for judicial intervention where economic interests have 
been injured by summary action, even where the dispute involves the 
internal affairs of the government. But such a balancing process distorts 
the scope of the due process clause by emphasizing the importance of the 
property interest in employment while minimizing the interest of an 
individual’s reputation.‘® It is submitted that the fifth amendment has no 
such built-in preference, and that the Court erred in not granting at least 
equal consideration to the interest of reputation. 


Max Volterra 


CONSTITUTIONAL LAW—FoURTEENTH AMENDMENT—EVIDENCE SEIZED BY 
STATE OFFICERS IN AN UNCONSTITUTIONAL SEARCH INADMISSABLE IN 
StaTE Courts—Mapp v. Ohio, 367 U.S. 643 (1961). 


Municipal police officers went to appellant’s dwelling and demanded 
entry. Appellant refused to admit them without a search warrant, where- 
upon the officers surrounded the house; when joined by several others 
a few hours later, they forcibly broke the back door and entered the 
house. In the course of the succeeding search, allegedly obscene materials 
were discovered, and appellant was charged with violation of an Ohio 


confront and cross-examine the informers, on the ground that such publicity would 
destroy the usefulness of the confidential informers. In Joint Anti-Fascist Com- 
mittee v. McGrath, supra note 4, at 181, Mr. Justice Douglas commented on that point, 
pointing out that the best solution would be to transfer a person whose loyalties were 
suspected to a non-sensitive position, thereby avoiding injury to the employee as well 
as to national security. In the instant case, however, the issue of confrontation was 
not presented. None of the Justices went so far as to contend petitioner be given a 
full trial-type hearing; instead, the question centered on whether she was entitled to 
some procedural protection. 

43 As an aftermath to the Deak decision, supra note 42, the employees were rein- 
stated. See Davison and Grundstein, Administrative Law 168-69 n.43 (1952). 

44 See the dissenting opinion of Judge Fahy in the Court of Appeals in the instant case, 
Cafeteria Workers v. McElroy, 284 F.2d 173, 193 (D.C. Cir. 1960), where he said, 
“I add that deprivation of employment on security grounds is a grave injury. The 
public draws no sharp distinction between security and loyalty.” 

45 See Joint Anti-Fascist Committee v. McGrath, 341 U.S. 123, 172 (1951) (con- 
curring opinion of Mr. Justice Frankfurter). 

46 See Wieman v. Updegraff, 344 U.S. 183 (1952). The Court found a violation of 
due process, noting the consequences of summary action based on charges of disloyalty. 
“In the view of the community the stain is a deep one; indeed, it has become a ‘badge 
of infamy.’ ” Id. at 191. But see Ullman v. United States, 350 U.S. 422 (1956), 
where the privilege against self-incrimination was held to apply only to criminal sanc- 
tions; not to protect one from community stigma. 
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statute’ making the knowing possession of such materials a felony. On 
trial, the state neither produced the search warrant nor explained its 
absence. The Ohio Supreme Court affirmed appellant’s conviction al- 
though it found that the actual existence of a search warrant was doubt- 
ful? and that the methods used to obtain the evidence might have been 
considered to offend a sense of justice.* In Ohio, evidence obtained by an 
unlawful search and seizure is admissable in a criminal trial.4 On appeal 
to the United States Supreme Court, held, reversed and remanded; the 
fourteenth amendment prohibits the use of evidence obtained by an un- 
constitutional search and seizure in a state criminal proceeding. 


The historical background of the agitation for the fourth amendment® 
lay in the abuses of general warrants in England and writs of assistance 
in the colonies.* When the Bill of Rights was drafted, one of the most 
eagerly desired provisions was the fourth amendment,’ and this zeal for 
protection against unreasonable searches and seizures was not confined 
to the first Congress. Every state constitution either duplicates the fourth 
amendment or has an almost identical provision.’ It was early decided, 


1 Ohio Rev. Code § 2905.34 (1953). 

2 State v. Mapp, 170 Ohio St. 427, 430, 166 N.E.2d 387, 389 (1960). 

3 Id. at 431, 106 N.E.2d at 389-90. This raises the question of the “shock the con- 
science” test of the due process clause. See generally Rochin v. California, 342 
U.S. 165, 172-73 (1952). 

4 State v. Lindway, 131 Ohio St. 166, 2 N.E.2d 490 (1936). 

5 U. S. Const. amend. IV: “The right of the people to be secure in their persons, 
ae ed papers, and effects, against unreasonable searches and seizures, shall not be 
violated. -. .” 

6 Fraenkel, Concerning Searches and Seizures, 34 Harv. L. Rev. 361 (1921). Under 
Charles II, broad general search warrants were issued in Star Chamber proceedings 
to find evidence among the papers of political suspects. Under George III, these 
warrants became authorizations to “messengers” to arrest anyone and to search any 
house to apprehend unnamed authors of alleged libels and to seize their papers. 1 
Cooley, Constitutional Limitations (8th ed. 1927) 612-15, quoting May, Constitutional 
History of England, ch. 11. The use of such warrants was invalidated in a series of 
cases. 8 Wigmore, Evidence § 2264, at 368 (3d. ed. 1940). General warrants were 
finally abolished by Parliament in 1766. 3 Churchill, A History of the English Speak- 
ing Peoples 174 (1957). In 1765, however, search warrants used to obtain evidence 
were invalidated, even where they contained the name of the person to be arrested 
and searched, The rationale used to allow the extension of the condemnation of the 
general warrant was: “It is very certain that the law obligeth no man to accuse him- 
self; because the necessary means of self-accusation, falling upon the innocent as well 
as the guilty, would be both cruel and unjust; and it should seem, that search for 
evidence is disallowed on the same principle. There too, the innocent would be con- 
founded with the guilty.” Entick v. Carrington, 19 How. St. Trl. 1029, 1073 (1765). 

At the same time, like proceedings were causing unrest in the colonies. Crown 
officials were attempting to discover smugglers and confiscate their goods by the use 
of writs of assistance. James Otis, Attorney General of Massachusetts, resigned to 
attack"the writs claiming in vain that Parliament had no power to authorize them. 
2 Watson, The Constitution 1415 (1910). The resulting furor was welcomed by the 
secessionists as the first chance to spread discontent beyond the commercial classes. 
Chaffee, Freedom of Speech 296-98 (1920). John Adams recognized the popular 
impact of Otis’ battle, writing: “Then and there was the first scene of the first act 
of opposition to the arbitrary claims of Great Britain. Then and there, the Child 
Independence was born.” Quoted in People v. Marxhausen, 204 Mich. 559, 566, 171 
N.W. 557, 559 (1919). ; 

72 Story, Commentaries on the Constitution § 1902, at 679 (1858). ' 

8 Note, 35 Cornell L.Q. 625, 626 n.9 (1952). For the two states admitted since 
the cited note was published, the applicable provisions are: Alaska Const. art. 1 § 14; 
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however, that prior to the adoption of the fourteenth amendment® the 
Bill of Rights was not applicable to the states.’® 


That products of unlawful searches and seizures could not be used in 
the federal courts was decided by the Supreme Court in Boyd v. United 
States.11 However, the reliance on both the fourth and fifth amendments 
in that case left unclear the full scope of the fourth amendment’s prohi- 
bition.’ But in any event, it was clear that the court was not ready to 
impose a rule of exclusion in state criminal proceedings. Thus, in a later 
case, involving an alleged denial of constitutional rights by the admission 
of the fruits of an unlawful search in a state court, it was held that the 
admission of such evidence, of itself, was not a violation of the Constitu- 
tion.?% 


Then in Weeks v. United States,!* the Court formulated for the federal 
courts the rule that evidence unconstitutionally seized by federal officers 
was inadmissable in a federal court, and that the trial court, by admitting 
such evidence, denied the accused’s constitutional rights under the fourth 
amendment. A few states adopted this exclusionary rule in construing 
analogous provisions in their own constitutions,'’® while others expressly 
rejected it,’7 some with strong criticism.'* Further developing the rule 


Hawaii Const. art. 1 § 5, For a convenient and concise classification of these consti- 
tutional provisions, see generally Columbia University, Index Digest of State Con- 
stitutions at 921-22 (1958). 

®U. S. Const. amend, XIV $1: “No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States; nor shall 
a State deprive any person of life, liberty, or property, without due process of 
aw. 

10 Barron v. Baltimore, 32 U.S. (7 Pet.) 243 (1833). 

11116 U.S. 616 (1886). The Court held that the fourth amendment, taken together 
with the fifth amendment, prevented the government from compelling an individual to 
produce his private papers in court at the risk of having them used against him if he 
did, and presumed against him if he did not. 

12 The Court, however, failed to recognize a fundamental distinction between the 
self-incrimination provision of the fifth amendment and the fourth amendment’s bar 
against unreasonable searches and seizures. The former is absolute while the latter 
applies only to unreasonable methods of obtaining evidence. Thus it would seem 
that the Court could have confined its rationale to the fifth amendment prohibition 
against self-incrimination, reserving comment on whether the fourth amendment re- 
quires exclusion of evidence in question from use in federal courts. 

13 Adams v. New York, 192 U.S. 585, 594-95 (1904). 

14 232 U.S. 383 (1914). 

15 Td. at 398. The Court found that the exclusionary rule was essential to the pro- 
tections of the fourth amendment. Without this necessary sanction, “the Fourth 
Amendment . . . might as well be striken from the Constitution.” Id. at 393. This 
exclusionary rule was affirmed in a series of fourth amendment federal cases. Agnello 
v. United States, 269 U.S. 20 (1925); Amos v. United States, 255 U.S. 313 (1921): 
Gouled v. United States, 255 U.S. 298 (1921); Silverthorne Lumber Co. v. United 
States, 251 U.S. 385 (1920). 

16 Elkins v. United States, 364 U.S. 206, Appendix at 224-32 (1960). 

17 Thid. 

18 See opinion of Cardozo in People v. Defore, 242 N.Y. 13, 150 N.E. 585 (1926), 
objecting to the Weeks interpretation for the inconsistency it ‘created. “The Federal 
Rule as it stands is either too strict or too lax . . How finely the line is drawn 
is seen when we recall that marshals in the service of the nation are on one side of it, 
and police in service of the states on the other. The nation may keep what the 
servants of the states supply. . . . We must go farther or not so far.” Id. at 22, 150 
NE. at 588. 
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of the instant case, the Court held in Wolf v. Colorado” that the protec- 
tions secured by the fourth amendment are so basic to a free society that 
they are enforceable against the states through the due process clause of 
the fourteenth amendment,”° but that the exclusionary rule was not es- 
sential to these protections and hence was not required in state pro- 
ceedings.”* 

Since Wolf, a series of cases has expanded the scope of fourth amend- 
ment protections. To prevent evidence unconstitutionally seized in fed- 
eral searches from being used in state prosecutions, injunctions will issue 
to restrain federal agents from turning over such evidence to state 
authorities and from testifying about such evidence in state trials.** In 
Elkins v. United States,* the Court held evidence seized by state officials 
in a search in violation of the fourteenth amendment inadmissable in a 
federal trial-even though there was no participation in the search by 
federal agents. Thus, at the time of Wolf, the only evidence which could 
be excluded because it was obtained in violation of fourth amendment pro- 
tections was that which was both seized in a federal search and introduced 
in a federal court; by the time of the instant case, the only such evidence 
which could be admitted was that which was both seized in a state search 
and introduced in a state trial. 

The instant decision extends the exclusionary rule to the latter situation, 
thereby completely blanketing the field.2* The majority in Mapp em- 
ployed the Boyd analysis which reasoned that the fourth amendment is 
analogous to the fifth, and is aimed at preventing the use of a man’s private 
papers and effects as evidence against him.” They also used the Weeks 
rationale that the exclusionary rule is necessarily embraced as a constitu- 
tional imperative of the fourth amendment because it is the only effective 
sanction and deterrent against police violations of the right of privacy.” 
Therefore, the Court concluded, since Wolf expressly held that the pro- 
tections of the fourth amendment are enforceable against the states, the 
exclusionary rule, under either the Boyd or Weeks analysis, must be 
enforceable as well.** The majority also discussed the policy considera- 


19 338 U.S. 25 (1949). 

201d. at 27. The Court said that the states might adopt whatever sanctions they 
desired to enforce the fourth amendment protections. Id. at 28. 

21 Td. at 31. The Court emphasized the undesirability from the point of view of 
federal-state relations of imposing a rule that only one-third of the states had deemed 
advisable to adopt. 

22 Rea v. United States, 350 U.S. 214 (1956). 

23 364 U.S. 206 (1960). The Court stated at 217 that the exclusionary rule is the 
only available effective way to compel respect for the constitutional guaranty. 

24 Mapp v. Ohio, 367 U.S. 643, 654-55 (1961). But see Bolger v. Cleary, 30 U.S.L. 
Week 2079 (2d Cir., Aug. 4, 1961). The court said the scope of Mapp was unclear 
on several grounds, including its effect on state administrative proceedings. 

25 367 U.S. at 646-47; see note 11 supra. 

26 Id. at 647-48 ; see note 15 supra. 

27 367 U.S. at 655-60. 
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tions emphasized in Wolf,” pointing out that they no longer obtained” 
because of the expansion of the scope of the fourth amendment protec- 


tions®® and the increasing number of states adopting the exclusionary 
rule.?! 


The minority rejected both analyses of the majority.** Devoting much 
of its opinion to the proposition that the case should have been decided 
on another issue,** it then discarded the Boyd analogy in a single phrase 
on the ground that the court has repeatedly held that the fifth amend- 
ment is not embraced by the fourteenth.** It also rejected the extension 
of the Weeks “necessary sanction” line of reasoning to the states on the 
basis that there are additional effective sanctions which the states could 
employ in carrying out the Wolf command to enforce the protections of 
the fourth amendment.** The disagreement over the necessary sanction 
theory basically resolved into a matter of judgment—whether the sanc- 
tions other than the exclusionary rule can effectively protect the right 
to be secure from unreasonable searches and seizures. 


A close analysis of Boyd and the history which led up to it indicates 
that the minority misapprehends the meaning of the doctrine that the 
fourth and fifth amendments “run almost into each other.” The argument 
that Mapp is wrong because the fifth amendment is not applicable to 
the states can be valid only if the exclusionary rule is required by the 
fifth itself; however, the fifth amendment is used solely as an analogy to 
indicate one of the reasons that motivated the framers of the Bill of 


Rights in drafting the fourth amendment.’® The Court has said that the 
compelled production of a man’s papers is rejected on the same principle 


28 The Wolf opinion underscored the rejection of the exclusionary rule by a large 
majority of states and the exceptions to the rule in the federal courts themselves— 
such as the “silver platter” doctrine. See notes 18 and 21 supra. It should be noted 
that both the majority and the minority agree that this discussion of the context of 
Wolf is irrelevant to the decision. 367 U.S. at 651, 680. If the exclusionary rule is 
implicit in the fourth amendment protections which W olf extended to the states, the 
Court should not shrink from enforcing it because only sixteen states have independ- 
ently reached the same conclusion. Conversely, if the exclusionary rule is not required, 
it should not be imposed on all states merely because twenty-five have adopted it. 
This portion of the majority opinion seems more aimed at refuting the policy 
arguments of Cardozo (see note 18 supra) than the constitutional arguments of Wolf. 

29 367 U.S. at 653. 

30 See text accompanying notes 22 and 23 supra. 

31 See generally People v. Cahan, 44 Cal.2d 434, 282 P.2d 905 (1955). 

32 367 U.S. at 672. In other opinions, Mr. Justice Black joined the majority on the 
rationale of the Boyd case (Id. at 661); Mr. Justice Douglas concurred in an opinion 
primarily concerned with rebutting the accusation of the dissent that the majority was 
guilty of overreaching (Id. at 666) ; and Mr. Justice Stewart reserved opinion on the 
exclusionary rule issue in a memorandum opinion (Id, at 672). 

33 367 U.S. at 672-77. 

34 Td. at 686. 

35 Id. at 681. The minority reasoned that because of the alternate sanctions available, 
to impose the specific sanction of the exclusionary rule on the states would be detri- 
mental to federal-state relations. Further, since the states are responsible for the ad- 
ministration of their criminal law, they should be free to adopt the procedures they find 
most effective. 

36 This is shown in Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920). 
The Boyd rationale was applied there despite the fact that the fifth amendment could 
not be a legal issue since there was “no person” involved in the case. This suggests 
















132 THE GEORGE WASHINGTON LAW REVIEW 


as his compelled testimony.*? This is not the same as saying that both are 
violations of the same constitutional provision. Weeks, although it relied 
on Boyd, was a fourth amendment, not a fifth amendment case;** thus 
demonstrating that denial of the use of fruits of an unconstitutional search 
is not a requirement of the self-incrimination prohibition. It is a require- 
ment of the fourth amendment, even though that amendment is aimed at 
goals similar to those of the fifth amendment—the prevention of govern- 
mental intrusion upon an individual’s right of personal security. 

Although the enforcement of the exclusionary rule on recalcitrant states 
may have an adverse effect on federal-state relations, Wolf made clear 
that the Court would not allow the states to willfully violate rights of 
personal privacy.*® As the Elkins decision pointed out, the only effective 
method is the exclusionary rule.4° This being the case, a state which ad- 
mits the fruits of unlawful searches in effect affirmatively sanctions such 
police invasions into privacy in violation of the Wolf injunction. Thus 
the exclusionary rule is necessarily an essential ingredient of the constitu- 
tional right. 

The instant case forecloses all possible judicial use of the fruits of un- 
lawful searches and seizures. It is certainly a rule of simplicity. Its 
adverse effect on federal-state relations may well be overestimated by the 
dissenters*'—especially in view of the increasing number of states that had 
vehemently rejected prior law and adopted the exclusionary rule.*? Most 
important of all, the decision should effectively eliminate the evil pro- 
hibited by the fourth amendment—the unlawful invasion of individual 
privacy. 


Ronald B. Natalie 


PATENTS—PATENTABILITY—IT EST RESULTS ON ANIMALS AS ESTABLISHING 


Statutory UTILity ror PHARMACEUTICAL Compounps—In re Krimmel, 
130 U.S.P.Q. 215 (C.C.P.A. 1961). 


Appellant filed application for a patent for certain organic compounds. 
It was alleged that the compounds could be employed advantageously in 
pharmaceutical applications and, more specifically, that they were anti- 
inflammatory agents as shown by their effectiveness in treating inflamma- 
tion of the iris. The claims were rejected for lack of utility because no 


that the amendments run alinost into each other as analogies and not as necessary 
concommitants. 


37 Boyd v. United States, 116 U.S. 616, 630 (1886). 

38 The Boyd case, because of its unusual fact situation, involved both amendments. 
The Weeks rule is explicitly one arising from the fourth amendment. 

39 Wolf v. Colorado, 338 U.S. 25 (1949). “Accordingly, we have no hesitation in 
saying that were a State affirmatively to sanction such police incursion into privacy it 
would run counter to the guaranty of the Fourteenth Amendment.” Id. at 28. 

40 Elkins v. United States, 364 U.S. 206 (1960). 

41 The dissent does point up a potential problem area resulting from the decision— 
reinquiry into the many state cases already decided in reliance on Wolf. 367 U.S. at 


42 E.g., People v. Cahan, 44 Cal.2d 434, 282 P.2d 905 (1955). 
1 The application also contained allegations that the compounds produced a decrease 
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proof was offered to show that the compounds were safe, effective, and 
reliable in human beings. Appellant contended that he had not alleged 
utility in humans although the establishment of such utility was desired. 
Further, an affidavit was submitted which described the evaluation of two 
of the claimed compounds for effectiveness in preventing iritis in rabbits. 
The Patent Office Board of Appeals held that since the pharmaceutical 
application concerning iritis related to the medical treatment of human 
beings, utility within the meaning of 35 U.S.C. § 101 (1958) had not been 
established because the results of tests on humans had not been submitted. 
Held, reversed; An allegation in a patent application that a new and un- 
obvious compound exhibits some useful pharmaceutical property, if sup- 
ported by statistically significant tests on standard experimental animals, 
is sufficient to establish statutory utility for the compounds. 


The basic source of the requirement of utility as a condition to the 
grant of a patent is the Constitution, wherein Congress is given the power 
to promote the progress of science and the useful arts by the grant of 
patent rights. Congress has authorized grants of patents to inventors or 
discoverers of new and useful compositions of matter. The word “useful” 
in the statute has been negatively defined as being in contradistinction to 
mischievous or immoral‘ and as distinguished from frivolous.5 Walker 
on Patents states that “An invention is useful within the meaning of the 
statute if it is capable of performing some beneficial function claimed for 
it.”® There is no fixed rule as to the extent of the disclosure of utility 
necessary in an application, but there must be an assertion of utility and 
an indication of the use or uses intended.? Unless utility is obvious it must 
be proved® since a patent cannot be granted on a mere possibility that the 
device might do the things claimed for it. The kind and degree of proof 
required must be decided on the basis of the facts of the particular case,'° 


in vascular permeability and that they were anti-bacterial agents. 130 U.S.P.Q. at 
216. An affidavit was submitted which described the evaluation of two of the claimed 
compounds for effectiveness in decreasing vascular permeability in the hamster cheek 
pouch and in inhibiting the growth of Bacillus subtilis on agar. The Board of Appeals 
discounted these two specific allegations as not supported in the specification, and the 
court expressly declined to consider whether the more general allegations set forth in 
the application were sufficient to satisfy the requirement of 35 U.S.C. § 101 (1958). 

2U.S. Const. art. I, § 8. 

335 U.S.C. $101 (1958). In addition, 35 U.S.C. § 112 (1958) requires a written 
description of the invention and of the manner of making and using it, and further 
requires the inventor to set forth the best contemplated mode of carrying out the 
invention. 

4 Lowell v. Lewis, 15 Fed. Cas. 1018 (No, 8568) (C.C.D. Mass. 1817). 

5 Hall v. Duart Sales Co., 28 F. Supp. 838, 839 (D.N.D. Ill. 1939). 

61 Walker, Patents 312 (Deller ed. 1937). 

7In re Bremner, 37 C.C.P.A. (Patents) 1032, 182 F.2d 216 (1950); Ex Parte 
Pennell, 99 U.S.P.Q. 56 (Pat. Off. Bd. of App. 1952). However, the assertion of 
utility may be satisfied by the fact of filing an application. In re Nelson, 47 C.C.P.A. 
(Patents) 1031, 1047, 280 F.2d 172, 183 (1960). 

8 Blicke v. Treves, 44 C.C.P.A. (Patents) 753, 757, 241 F.2d 718, 720 (1957); 
Saklatwalla v. Marburg, 36 C.C.P.A. (Patents) 791, 800, 172 F.2d 227, 232 (1949) ; 
Kyrides v. Bruson, 26 C.C.P.A. (Patents) 986, 990, 102 F.2d 416, 419 (1939). 

9In re Perrigo, 9 U.S.P.Q. 152, 154 (C.C.P.A. 1931). 

10 Blicke v. Traves, 44 C.C.P.A. (Patents) 753, 755, 241 F.2d 718, 720 (1957). 
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but a high degree of proof is required where the problem is generally 
considered insoluble or the condition incurable.1! However, it is not 
necessary that the device be unfailingly operable in all its applications,'? 
and once utility is established the degree of utility is of no importance.’* 
Usefulness for research purposes can satisfy the requirement of the 
statute.'* Thus, methods of implanting cancer tissue in experimental 
animals are possessed of statutory utility.1° Chemical compounds used as 
intermediates in the production of other compounds which belong to a 
class having known utility are also useful within the meaning of the 
statute.1¢ 

The Patent Office, while admitting that supporting case authority from 
the courts apparently does not exist,7 has followed the practice of re- 
quiring a high degree of proof in cases involving therapeutic products, 
clinical tests on humans being required in many cases.1* Apparently if it 
could be inferred from the specification that therapeutic use in humans 
was contemplated, then proof of successful tests on humans was required, 
and tests on experimental animals were considered insufficient.’® If bene- 
ficial effect on a plurality of maladies was alleged, positive proof was 
required as to every one alleged.*° Arguments that Congress placed the 
duty of investigating the efficacy of drugs in another agency have met 
with no avail.?! 


11 Jn re Oberweger, 28 C.C.P.A. (Patents) 749, 115 F.2d 826 (1940). Concoction 
for growing hair. 

12 Freedman v. Overseas Scientific Corp., 248 F.2d 274, 276 (2d Cir. 1957). 

13 Curtis, Patents 111 (4th ed. 1873). 

14 In re Nelson, 47 C.C.P.A. (Patents) 1031, 1043, 280 F.2d 172, 181 (1960). 

15 See In re Citron, 45 C.C.P.A. (Patents) 773, 251 F.2d 619 (1958). 

16 In re Nelson, 47 C.C.P.A. (Patents) 1031, 280 F.2d 172 (1960); See In re 
Johnson, 282 F.2d 370 (C.C.P.A. 1960). See generally Cohen & Schwartz, Do Chemical 
Intermediates Have Patentable Utility?, 29 Geo. Wash, L. Rev. 87 (1960); Burke, 
Utility of Chemical Inventions: Chameleon of the Patent Law, 43 J. Pat. Off. Soc’y 205 
(1961) ; Reardon, The Utility Requirements in Chemical Patent Applications, 38 J. 
Pat. Off. Soc’y 282 (1956). 

17 Ex Parte Appeal No. 25, 726, 34 J. Pat. Off. Soc’y 381 (Pat. Off. Bd. of App. 
1952). But see Isenstead vy. Watson, 157 F. Supp. 7, 9 (D.D.C. 1957) (dictum), where 
the court appeared to lend some support to the office practice of requiring a high 
degree of proof of utility in cases involving medical patents. Unfortunately the case 
was tried in camera. It appears only that the application related to a medical com- 
pound for the purpose of testing the function of the human liver. The Patent Office 
was affirmed in its position that the proof of utility was insufficient. The opinion con- 
tains dicta to the effect that the grant of a patent connotes an official imprimatur to 
the medicine on which some members of the public are likely to rely and that, there- 
fore, the Patent Office should be careful to grant a patent on a new medical formula 
only after it has been thoroughly tested and successfully tried by more than one 

hysician. 

’ 18 E.g., Ex Parte Wolf, 65 U.S.P.Q. 527, 529 (Pat. Off. Bd. of App. 1945). See 
generally Prusak, The Requirement for Proof of Utility in Patent Applications for 
Therapeutic Products, 35 J. Pat. Off. Soc’y 616 (1953) ; Levy, Utility—The Inverted 
Criterion, 30 J. Pat. Off. Soc’y 592 (1948). 

19 See Ex Parte Appeal No. 24, 620, 34 J. Pat. Off. Soc’y 382 (Pat. Off. Bd. of 
App. 1952). 

20 Ex Parte Appeal No. 23, 127, 34 J. Pat. Off. Soc’y 153 (Pat. Off. Bd. of App. 
1952). The agents were alleged to be beneficial in leukemia, carcinoma, obesity, 
hypogonadism, and menopausal hypertension. The Examiner conceded that certain of 
the elements might have some beneficial effect in the treatment of leukemia. 

21E.g., Ex Parte C, 25 J. Pat. Off. Soc’y 906 (Pat. Off. Bd. of App. 1943). See 
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However, the practice of inferring and requiring proof of an unalleged 
ultimate use for pharmacological agents has not met with approval by the 
Court of Customs and Patent Appeals. In Blicke v. Treves,”* involving an 
actual reduction to practice in an interference between an application and 
a patent, the compounds were stated to be useful as antispasmodics, but 
neither the application nor the patent mentioned human therapy, refer- 
ring instead to animals broadly. Reversing the Board of Patent Interfer- 
ences, the court held that since the specific utility alleged was a pharma- 
cological activity as distinguished from the actual curing of a disease, and 
the existence of that activity was established by tests in experimental 
animals, utility was sufficiently established without an inquiry as to 
whether utility in human therapy had been proved. The court refused to 
infer a use that was not alleged even though it recognized that utility in 
humans was the ultimate purpose of the compounds. The Blicke case was 
followed in Archer v. Papa,** an interference appeal involving cholecysto- 
graphic agents to aid in gall bladder examination, where the court found 
a sufficient showing of utility for an actual reduction to practice based 
on tests showing a successful use of the compound in cats. Blicke was 
cited as clearly indicating that an inventor’s ultimate purpose need not be 
achieved in order to establish the utility required for an actual reduction 
to practice.”4 

In the instant case the Board of Appeals had held that the tests on 
rabbits were simply preliminary steps in evaluating the compounds and, 
as such, did not establish usefulness within the meaning of 35 U.S.C. § 101 
(1958). Since treatment of humans was not excluded, the Board had 
inferred that such use was intended and must be proved.** In reversing 
the Board, the court assumed the affidavit to be sufficient proof of effective 
treatment of iritis in rabbits** but expressly discounted proof of veterinary 
utility as a basis for deciding the case.?* Interpreting “pharmaceutical ap- 
plications” as including treatment of all animals,** sufficient statutory 
utility was found to exist since appellant had established that one of his 
compounds was useful for a purpose alleged in the application. How- 
ever, the court did not hold that test results establishing pharmaceutical 


generally Prusak, supra note 17, at 623-24. 

2244 C.C.P.A. (Patents) 753, 241 F.2d 718 (1957); see generally Note, 25 Geo. 
Wash. L. Rev. 737 (1957). 

23 46 C.C.P.A. (Patents) 835, 265 F.2d 954 (1959). 

24 Id. at 841, 265 F.2d at 958. 

25 Record, p. 28, 29, In re Krimmel, 130 U.S.P.Q. 215 (C.C.P.A. 1961). 

26 130 U.S.P.Q. at 218. Although the solicitor for the Patent Office urged that the 
affidavit was insufficient for this purpose, the court assumed that it did establish what 
it purported to establish since the appropriate experts in the Patent Office did not 
challenge it. 

271d. at 218. The court considered the animals solely as experimental animals 
having insufficient economic value to warrant treatment solely to maintain their well 





ing. 

28 The solicitor for the Patent Office urged that the term would naturally suggest 
use in humans since preparations intended for use on lower animals were usually 
characterized as “veterinary” preparations. Brief for Commissioner of Patents, p. 10. 
However, the court refused to view it as a term of art and relied on the dictionary 
definition. 
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utility on any animals would be sufficient to satisfy the requirement of 
usefulness since it carefully limited its definition of “standard experimental 
animals” to those normally used by persons skilled in the art to establish 
the particular pharmaceutical application in question. In so limiting its 
decision the court recognized that successful tests on experimental animals 
do not necessarily mean that similar results would occur in humans. Thus, 
the court indicated that at least some degree of correlation would con- 
tinue to be necessary by stating that it would be unrealistic to assume that 
articular animal tests could become standard unless the results could 
generally be correlated with studies on the treatment of humans.*® The 
rationale of the decision rests squarely on the belief by the court that the 
interim results of organized research can be sufficiently important to 
warrant patent protection. Thus, where one has taught the public that 
a new and unobvious compound exhibits some desirable pharmaceutical 
property in a standard experimental animal, a significant contribution to 
the art has been made even though subsequent correlated studies ma 
prove that the compound is ineffective in the treatment of humans.*° 
The decision in effect extends the doctrine of the Blicke®4 and Archer®? 
cases that an inventor’s ultimate purpose need not be achieved in order 
to establish statutory utility, and that an unspecified ultimate purpose 
should not be inferred and required to be proved where an alleged use 
has been proved. Under Krimmel, the doctrine now includes compounds 


having utility either in pharmacological applications or in the actual 
treatment of a disease.** 


It is submitted that the instant decision correctly reflects the spirit and 
intent of the patent laws to promote the progress of science and the useful 


29 130 U.S.P.Q. at 219. The court concluded from the record as a whole and from 
an article appearing in the Bulletin of Johns Hopkins Hospital, 87, 482 ff., Nov., 1950, 
describing the tests set forth in the affidavit, that the tests were standard in studies of 
the treatment of eye inflammation. 

30 The instant decision is strengthened by other decisions handed down the same day 
involving the same general issue, In In re Bergel, 130 U.S.P.Q. 206 (C.C.P.A. 1961), 
the court reversed the Patent Office Board of Appeals on an application for chemo- 
therapeutic agents. The recited object of the invention was to provide an improved 
compound having tumour growth inhibitory action, and the assertion of utility was the 
effective inhibition of tumour growth when tested against transplanted Walker rat 
carcinoma. Since this effect was not questioned by the Patent Office the court held 
that the achievement was sufficient to satisfy the statutory requirement of utility. 
In In re Dodson, 130 U.S.P.Q. 224 (C.C.P.A. 1961), the specification stated that the 
compounds were useful for “the relief of conditions inimical to the well-being of the 
animal body.” Specifically, the compounds were said to manifest noticeable anti- 
iritic properties. Overruling the Board’s requirement for proof of utility by clinical 
tests on humans, the court held that appellant had established that one of his com- 
pounds was useful for a purpose alleged in the specification and that this satisfied the 
requirement of usefulness, even though his immediate or ultimate, though unexpressed, 
aim was to use the claimed compounds to treat humans. 

31 Supra note 22. 

32 Supra note 23. 

33 Neither of these cases were mentioned by the court although their applicability 
was argued in the opposing briefs. Brief for Appellant, p. 5-6; Brief for Commissioner 
of Patents, p. 15-16. Both cases involved the issue of utility in an actual reduction to 
practice, but the utility requirement for a constructive reduction to practice is no 
greater than for an actual reduction to practice. In re Nelson, 47 C.C.P.A. (Patents) 
1031, 1052, 280 F.2d 172, 187 (1960) (dictum). 
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arts. Having alleged and proved that an admittedly new and unobvious 
chemical compound exhibits a useful property, an applicant has complied 
with the requirements of the patent statutes, and, unless treatment of 
humans is specifically alleged and relied on to establish utility, the patent 
laws do not require that such a use be established. The decision creates 
no danger of misuse that is not inherent in the grant of any patent for a 
compound since the patent laws do not restrict the use of a patented 
compound to the uses relied on for patentability. Nor does the refusal 
of patent protection to an admittedly novel compound of alleged pharma- 
ceutical utility assure that the compound will not be so used. In each 
case Congress has enacted other laws for the protection of the public,*+ 
and similarly any change should come from Congress.*® 


William R. Hinds 


UNFAIR TRADE Practices—RoBINSON-PATMAN ActT—Savincs REALIZED ON 
SALESMEN’s CoMMiIssions CoGNIZABLE UNDER SECTION 2(c)—Thomas- 
ville Chair Co., F.T.C. Docket No. 7273 (March 15, 1961), petition to 
review filed (Sth Cir. May 25, 1961) (No. 18996). 


Respondent, a large furniture manufacturer, sold two brands of furni- 
ture directly to retail stores throughout the United States. In the distribu- 
tion of its “Thomasville” brand, respondent maintained two price lists, 
the “Jobber” or “J” list and the “Carload” or “CL” list. The “J” list prices 
were 5 percent lower than the “CL” prices and were ostensibly available 
only to those customers purchasing in amounts of $50,000 or more per 
year. Respondent’s salesmen received a 6 percent commission on sales to 
“CL” customers and a 3 percent commission on sales to “J” accounts. In 
its complaint, the Federal Trade Commission charged respondent with a 
violation of section 2(c) of the Robinson-Patman Act," alleging that the 
5 percent discount to “J” customers consisted in part of savings from the 
difference in commissions paid to its salesmen. Respondent pleaded, inter 
alia, that its salesmen were not independent intermediaries, and therefore 
passing on of compensation “withheld” from them was not within the 
proscription of section 2(c). Held, commissioned salesmen clearly receive 
a “commission, brokerage, or other compensation” as contemplated by 
section 2(c), and passing on a saving in such commissions in the form of 
discounts is prohibited by that section. 


: arth ee Food, Drug, and Cosmetic Act, 52 Stat. 1052-53 (1938), 21 U.S.C. 
355 (1958). 

35 For pending legislation affecting the patentability of drug products and providing 
for assurance of the efficacy of new drugs see S. 1552, 87th Cong., Ist Sess., April 
12, 1961. 

149 Stat. 1527 (1936), 15 U.S.C. §13(c) (1958). [Hereinafter cited in text and 
footnotes as section 2(c).] Section 2(c) provides: 

That it shall be unlawful for any person engaged in commerce, in the course of 
such commerce, to pay or grant, or to receive or accept, anything of value as a 
commission, brokerage, or other compensation, or any allowance or discount in 
lieu thereof, except for services rendered in connection with the sale or purchase 
of goods, wares, or merchandise, either to the other party to such transaction 
or to an agent, representative, or other intermediary therein where such inter- 
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In order to prevent large buyers from using their quantity buying 
power to exact discriminatory price concessions from sellers,? Congress 
passed the Robinson-Patman Act as an amendment to the Clayton Act. 
The principal thrust of the legislation is directed at sellers under section 
2(a),* which makes unlawful direct or indirect price discrimination in 
commerce between purchasers of similar items where injury to competi- 
tion is shown. Various defenses were set up to such a charge, the most 
important of which exempts those discriminations which are justified by 
savings in cost of “maunfacture, sale, or delivery.” The purpose of this 
proviso was to allow genuine cost savings traceable to a particular buyer 
and the methods of serving him to be translated into an equivalent dis- 
count.> Section 2(c), the basis for the complaint in the principal case, 
prohibits payments of “commission, brokerage, or other compensation,” 
or granting of “any allowance or discount in lieu thereof,” except for 
services rendered.® In general, this “brokerage clause” was to deal “with 
the abuse of the brokerage function for purposes of oppressive discrimina- 
tion,” * and as a supplement to the more general provisions of 2(a),° to 
outlaw certain practices found difficult to include in that section.® 


mediary is acting in fact for or in behalf, or is subject to the direct or indirect 
control, of any party to such transaction other than the person by whom such 
compensation is so granted or paid. 

2 Austin, Price Discrimination and Related Problems Under the Robinson-Patman 
Act 11 (2d rev. ed. 1959). The Supreme Court has recognized that this was the prin- 
cipal purpose of the legislation. FTC v. Henry Broch & Co., 363 U.S. 166, 174 
(1960) ; FTC v. Morton Salt Co., 334 U.S. 37, 43 (1948). 

3 38 Stat. 730 (1914). 

449 Stat. 1526 (1936), 15 U.S.C. §13(a) (1958). [Hereinafter cited in text and 
footnotes as section 2(a).] Section 2(a) reads, in pertinent part: 

That it shall be unlawful for any person engaged in commerce ... , either 
directly or indirectly, to discriminate in price between different purchasers of 
commodities of like grade and quality . . . where the effect of such discrimina- 
tion may be substantially to lessen competition or tend to create a monopoly 
. . . Provided, that nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which such com- 
modities are to such purchasers sold or delivered. .. . 

5 H.R. Rep. No. 2287, 74th Cong., 2d Sess., pt. 1, at 9-10 (1936). The Senate bill 
expressly excepted brokerage from the cost proviso. S. Rep. No, 1502, 74th Cong., 
2d Sess. 5 (1936). The Conference Committee adopted the substance of the House 
version which was silent on this point because “brokerage is dealt with in a subsequent 
subsection of the bill.” H.R. Conf, Rep. No. 2951, 74th Cong., 2d Sess. 6 (1936). The 
Supreme Court considered this move an indication that “Congress showed both an 
intention that ‘legitimacy’ of brokerage be governed entirely by §2(c) and an under- 
standing that the language of §2(c) was sufficiently broad to cover allowances to 
buyers in the form of price concessions which reflect a differential in brokerage 
costs.” FTC v. Henry Broch & Co., supra note 2, at 171 n8. 

6 In spite of an early judicial pronouncement as to the unmistakable clarity of the 
subsection, Oliver Bros. v. FTC, 102 F.2d 763, 767 (4th Cir. 1939), it has been 
roundly criticized by the commentators for its “ambiguous” phraseology. Austin, op. 
cit. supra note 2, at 106; Zorn & Feldman, Business Under the New Price Laws 
208 (1937). 

7 H.R. Rep. No. 2287, supra note 5, at 14. 

8 Zorn & Feldman, op. cit. supra note 6, at 205. ‘ 

9“[Section 2(c)] was enacted by Congress because §2(a) was not considered 
adequate to deal with abuses of the brokerage function.” FTC v. Henry Broch & Co., 
supra note 2, at 171. 
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Section 2(c) quickly acquired a per se character.1° The courts reasoned 
that Congress had absolutely prohibited the practices described,"! and 
consequently no affirmative defenses were available to the party charged.'* 
For a prima-facie case, the FTC need only show that the buyer or his 
agent has received a payment of brokerage, or a discount “in lieu thereof,” 
and that the party charged has granted or received such payment or 
discount. When these facts are established, the charge has been sus- 
tained.’* It is evident then, that although amy discount may be challenged 
under 2(a), only those involving “commission, brokerage, or other com- 
pensation, or any allowance or discount in lieu thereof” may be tested by 
the ironclad provisions of the brokerage clause. Neither the Commission 
nor the courts have attempted to identify the point at which 2(c) must 
yield to 2(a). The only conclusion has been that the “circumstances” will 
determine whether a discount is in lieu of brokerage.’ 


On their “circumstances,” however, several transactions have been held 
to fall within the reach of the brokerage clause. For example, a seller who 
uses a broker in some, but not all, sales may not reduce the price to direct 
purchasers by the amount of brokerage saved. Such a discount would 
be in lieu of brokerage.’® On the other hand, a complaint under 2(c) was 
dismissed by the Commission where there was a mathematical disparity 


10 A series of circuit court decisions culminating with Southgate Brokerage Co. v. 
FTC, 150 F.2d 607 (4th Cir. 1945), cert. denied, 326 U.S. 774 (1945), virtually read 
the “except for services rendered” escape hatch out of the Act. It was held that a 
buyer, or anyone in his control, could not render compensable services to a seller. 
Austern, Section 2(c), CCH Robinson-Patman Act Symposium 37 (1946) ; Rowe, How 
To Comply With Sections 2(c)-(f), 1957 CCH Anti-Trust Law Symposium 124 
(1957). See generally, Edwards, The Price Discrimination Law 92-152 (1959). 

11“The Congress considered the effect on commerce of the things named in sub- 
section (c), and absolutely prohibited them. The Trade Commission is not to enter on 
any enquiry about their evil effect, nor whether a proceeding would be in the public 
interest. Its duty is to enforce the prohibition.” Webb-Crawford Co. v. FTC, 109 F.2d 
268, 269 (5th Cir.), cert. denied, 310 U.S. 638 (1940). 

12 Considered immaterial in a 2(c) action were claims that: the discount was cost- 
justified under 2(a), Great Atl. & Pac. Tea Co. v. FTC, 106 F.2d 667, 676-77 (3rd 
Cir. 1939), cert. denied, 308 U.S. 625 (1940) ; the discount did not injure competition, 
Biddle Purchasing Co, v. FTC, 96 F.2d 687, 690 (2d Cir.), cert. denied, 305 U.S. 634 
(1938) ; the brokerage payment was not discriminatory, Southgate Brokerage Co. v. 
FTC, supra note 10, at 609-10; an exception is made for co-operatives in section 4 of 
the Act, Quality Bakers of America v. FTC, 114 F.2d 393, 400 (1st Cir. 1940) ; the 
discount was made only to meet competition as provided for in section 2(b), FTC v. 
Washington Fish & Oyster Co., 282 F.2d 595, 599 (9th Cir. 1960). 

13 By its terms, 2(c) applies to all parties to an illegal transaction: buyer, seller, 
and intermediary. 

14 “In rejecting the contention [of the FTC] that price concessions by respondent 
to its direct purchaser were payments in lieu of brokerage because others had to buy 
from respondent -through brokers who collected a fee of 5%, we do not exclude the 
possibility of inferring the payment of brokerage monies or sums in lieu thereof from 
surrounding circumstances, even though the parties to the sales do not —_, employ 
the terminology of brokers’ dealings.” Main Fish Co., 53 F.T.C. 88, 97 (1956), cited 
with approval by the Supreme Court in FTC v. Henry Broch & Co., supra note 2, 
at 175-76. 

15 The Commission has long held this view. See, eg., Great Atl. & Pac. Tea Co., 
26 F.T.C. 486 (1938), aff'd, 106 F.2d 667 (3rd Cir. 1939); Ramsdell Packing Co., 
32 F.T.C. 1187 (1941); The Union Malleable Mfg. Co., 52 F.T.C. 408 (1955). The 
Supreme Court did not give this conclusion resounding approval. See, FTC v. Henry 
Broch & Co., supra note 2, at 177 n.19. 
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between the discount granted and the brokerage saved, and other reasons 
for the discount were in evidence.’* A seller’s broker passed on brokerage 
when he reduced his normal rate of commission in order to allow a seller 
to give a particular buyer a discriminatory discount.’* Yet a seller who 
converted from sales through brokers to direct selling and reduced his 
price accordingly to only one buyer, had not granted a discount in lieu 
of brokerage.'* In the above examples, and all other actions brought under 
2(c) with the exception of the principal case, an independent broker has 
been directly or indirectly involved. 


In the instant case, the Commission’s counsel considered that in order 
to show a violation of 2(c) it would be necessary to find that respondent’s 
salesmen were “independent intermediaries,” 1® and urged that the relation- 
ship between salesman and company did in fact give them such inde- 
pendent status.2° Respondent argued that the same facts, viewed in a 
different light, placed the salesmen in the category of employees.* A 
unanimous Commission considered it unnecessary to make the distinction. 
They simply observed that, regardless of their status, these representatives 
are instrumental in the sale of respondent’s product, and are compensated 
for this service by a commission on such sales.2? Therefore, they con- 
cluded, a discount based on savings in these commissions is prohibited by 
the brokerage clause.” 


In the case of FTC v. Henry Broch & Co.* the Supreme Court, in its 
only ruling on 2(c), faced a similar problem in interpreting the coverage 
of 2(c). Respondent Broch, a seller’s broker, had reduced his normal 
5 percent commission to 3 percent in order to allow his client to give 
a particular buyer a lower price. It was argued that 2(c) was not 
intended to cover situations involving legitimate brokers, that the clause 
was directed only at “dummy” or “sham” brokerage, and that as there was 
an actual cost saving to justify the discount, the transaction could be 
tested only under 2(a) in an action against the seller.2°> These contentions 
were all rejected by the majority in a 5-4 decision. The Court’s reasoning 


16 Main Fish Co., 53 F.T.C. 88 (1956). One of the other reasons for the discount 
was the perishable nature of the merchandise, a factor the statute includes as a defense 
under 2(a). Compare Fruitvale Canning Co., 52 F.T.C. 1504 (1956) where a similar 
discount practice, without the added factor of perishability, was attacked under 2(a). 
One observer concluded that such action by the Commission was a repudiation of “the 
extreme notion that a seller’s lower prices to a direct purchaser must be presumed, as 
a matter of law, to represent a forbidden ‘allowance or discount in lieu of’ any fees to 
brokers paid in connection with sales to other customers.” Rowe, supra note 10, at 129. 

17FTC vy. Henry Broch & Co., 363 U.S. 166 (1960). The fact that the discount 
exceeded the amount of brokerage saved was not considered important. 

18 Robinson v. Stanley Home Prods., Inc., 272 F.2d 601 (1st Cir, 1959). Such a 
discount, if prohibited at all, is prohibited by 2(a). The result in this case was cited 
with apparent approval by the Broch Court. 363 U.S. 166, 176 n.18. 

19 Appeal Brief for Counsel Supporting the Complaint, p. 8. 

20 Td. at 8-9. 

21 Brief of Appellee-Respondent, pp. 7-11. 

a — of Commission, p. 3. 


id. 
24 363 U.S. 166 (1960). 
25 Brief for Respondent, pp. 19-28, FTC v. Henry Broch & Co., supra note 24. 
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was along fundamental lines. It observed that the only distinction between 
the favored buyer and other customers was that this buyer had demanded 
a lower price, and due to the size of the order, the seller had used a reduced 
broker’s fee in meeting the buyer’s demand. The buyer had received a 
discount through the simple exercise of power and the Robinson-Patman 
Act was designed to prevent such practice. Yet if the action had been 
brought under 2(a), it is at least arguable that the savings in brokerage 
could have been used to justify the discount.”* It is this “loophole” that 
the brokerage clause was intended to plug.?" 


It is seen that the method of yielding to a powerful buyer’s pressure 
in Broch, also is available to a seller who uses commissioned salesmen. 
If a buyer presses the seller for a discriminatory discount, the seller in 
turn can “persuade” his salesman to take a lower commission on sales to 
the persistent buyer. Perhaps the salesman would be given a higher com- 
mission on other sales, or possibly he would reason that a small commis- 
sion is better than none. If the FTC should challenge such an arrangement 
under 2(a), this “saving” in sales expense would be urged as a cost justi- 
fication. Under these circumstances it is submitted that the Broch majority 
would find that 2(c) had been violated. The characteristic of the broker- 
age function with which 2(c) is concerned is its flexibility in rate and its 
susceptibility to pressure and unwarranted elimination. A commissioned 
salesman and an independent broker both possess these earmarks of the 
brokerage function, and the FTC was correct in equating the two terms 
for the purposes of the Act.?8 


Yet the basic conflict between 2(a) and 2(c) remains. Application of 
2(c) to all cases where a particular buyer benefits from the elimination of 
the middleman or the reduction of the expense of personal sales contact 
would be contrary to the purpose of the Act.? Such a reading of the law 
would put the cost of salesmen and brokers in the category of general 
overhead, to be borne equally by all of a seller’s customers, not to be 


26 Neither the majority nor the dissent wished to express an opinion on the avail- 
ability of such savings to a cost-justification under 2(a). But see, 363 U.S. 166, 171, 
n. 8, where the Court concluded that the cost-justification proviso should be read as if 
the words excluding brokerage had not been deleted. See note 5 supra. 

27 See 363 U.S. at 177. It should be noted that the seller was a Canadian corporation, 
outside the jurisdiction of the FTC. Therefore, an action under 2(a) was impossible. 
If the Commission had charged the buyer under section 2(f), 49 Stat. 1527 (1936), 
15 U.S.C. §13(£) (1958), it would have had to cope with stringent evidentiary re- 
quirements. See Automatic Canteen Co. v. FTC, 346 U.S. 61 (1953). 

28 Salaried salesmen could be held to receive “other compensation,” yet are not 
subject to pressure in the manner of commissioned salesmen and brokers. 

29 H.R. Rep. No. 2287, 74th Cong., 2d Sess., pt. 1, at 17 (1936): 

Any physical economies that are to be found in mass buying and distribution, 
whether by corporate chain, voluntary chain, mail-order house, department store, 
or by the cooperative grouping of producers, wholesalers, retailers, or dis- 
tributors—and whether those economies are from more orderly processes of 
manufacture, or from the elimination of unnecessary salesmen, unnecessary 
travel expense, unnecessary warehousing, unnecessary truck or other forms of 
delivery, or other such causes—none of them are in the remotest degree disturbed 
by this bill. Nor does it in any way infringe the seller’s freedom to give a part 
or all of the benefit of the saving so effected to others with whom he deals .... 
(Emphasis added. ) 
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assessed against individual purchasers on the basis of actual expense in- 
curred.*° 


Some support for such a result can be found in the legislative history 
of the brokerage clause,*! but both the House Report and the floor debates 
contain language indicating that the economies realized in reduced sales 
services are valid bases for discounts.*? The latter authority, however, is 
directed toward a different issue: whether these expenses may be included 
in the cost justification defense to 2(a). The Supreme Court considered 
this question immaterial in an action brought under 2(c). The Court 
noted in Broch that even should 2(a) allow a particular transaction, it 
does not follow that 2(c) permits it also.** Of course, if it were necessary 
to determine the invalidity of a discount under 2(a) before a charge 
under 2(c) could be sustained, 2(c) would become a useless appendage 
to the Act. But conversely, if 2(c) is held to outlaw discounts which 
Congress expressly permitted under 2(a), the latter would be deprived of 
its intended scope. Some test must be found in order to limit the coverage 
of 2(c) without destroying its per se thrust.34 


30 Thus, rural mail order customers would be sharing the expense of metropolitan 
area salesmen. Metropolitan purchasers would be paying part of the travel expenses 
incurred in soliciting hard to reach customers. Sellers might very well refuse to send 
salesmen to distant buyers in order to remain competitive in the big city market. 
Buyers, realizing that an increase in the seller’s sales expense would have only a small 
effect in the prices they paid, would begin demanding more frequent visits by the 
seller’s representative. 

In an interesting hypothetical, the Broch Court seemed to indicate a rejection of the 
theory that selling expenses were to be included in general overhead for the purposes 
of the Act. “Had respondent [broker], for example, agreed to accept a 3% commission 
on all sales to all buyers there plainly would be no room for finding the price reductions 
were violations of 2(c). .. .” 363 U.S. at 176. Assuming that a seller used the hypo- 
thetical 3% broker in sales to only one buyer, and a 6% broker in all other sales, the 
Court would seem to exclude even the seller from 2(c) liability. But see, Ramsdell 
Packing Co., 32 F.T.C. 1187 (1941). Compare the statement of the Court in Broch, 
note 5 supra. 

81 H.R. Rep. No. 2287, supra note 29, at 15. 

“(The cost of personal sales service] is the necessary and natural cost of a busi- 

ness function which cannot be escaped. It is for this reason that, when free of 

the coercive influence of mass buying power, discounts in lieu of brokerage are 

not usually accorded to buyers who deal with the seller direct since such sales 

must bear instead their appropriate share of the seller’s own selling costs.” 
Also to the effect that the cost of selling is part of general overhead, see Patman, The 
Robinson-Patman Act, 101-102, 110 (1938). 

82 See quotation from H.R. Rep. No. 2287, supra note 29. In the debates, Rep. 
Utterback stated flatly that where selling costs differ, “price differentials may be made 
« Sor the differing costs of such varying methods of sale.” 80 Cong. Rec. 9417 

1 , 

83 363 U.S. at 170. The Court did not seem to consider that the conflict between 
sections 2(a) and 2(c) was advanced not as a justification, but as an indication of 
Congressional intent as to the scope of the latter. Where a practice could fall within 
two terms of the same Act, and if one section should expressly permit it, it is not a 
misuse of logic to suppose that Congress did not intend to outlaw the practice a few 
paragraphs later. 

84 The search for such a test would of necessity have to take into consideration the 
Congressional purpose for the Act as a whole, in addition to the language and history 
of 2(c). This would not be flying in the face of the Court’s pronouncement that the 
scope of 2(c) should not depend on the scope of 2(a). The Court has itself looked to 
the “broader antitrust policies” of the Sherman Act to interpret the Robinson-Patman 
Act. Automatic Canteen Co. v. FTC, 346 U.S. 61, 74 (1953). There is no reason to 
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The language in Broch implies that the Court used such a test; for, 
while reiterating the independence of 2(c) from 2(a) standards, the 
Court made clear that not all discounts traceable to brokerage would 
violate the brokerage clause.** Two factors appearing in that case were 
emphasized—the discount was discriminatory,* and it favored a particular 
buyer whose method of dealing did not entitle him to such benefits.** 
Until Broch, these considerations had been reserved for 2(a) cases; the 
Court’s reliance on them indicated that they were also bricks in the wall 
between 2(a) and 2(c).%* If this implication is fairly drawn, the Court has 
sub silentio incorporated a sentence from the legislative history® into the 
terms of the brokerage clause. Thus, only those discriminations based on 
an abuse of the brokerage function for purposes of oppressive discrimina- 
tion are per se violations of the Act. “Abuse,” of course, is a relative 
term, but its most obvious meaning is unnecessary injury. As pointed out 
before, the general purpose of the Robinson-Patman Act was to prohibit a 
buyer’s use of sheer size in the otherwise wholesome struggle i lower 
prices. Where a seller, in reaction to a buyer’s pressure, uses the con- 
veniently variable commission of his sales agent as a safety valve, he is 
abusing a function upon which his business relies. No more economical 
method of distribution has resulted, and the middleman has been un- 
necessarily injured. Yet on paper, narrowed to the particular transaction, 
the economy cannot be denied. In order to distinguish between a reduc- 
tion or elimination of brokerage which actually results in a more econom- 


ical method of doing business, and one that is used only as a safety valve, 
the Court logically looked to the buyer’s method of dealing and the 
seller’s treatment of similar buyers. From the facts in that case, an abuse 
of the brokerage function was evident. 


In the instant case, any abuse of the brokerage function is well hidden, 


if it exists at all. Only an inference connects the 5 percent discount with 
the 3 percent “drop” in salesmen’s commission.*? Pressure from the “J” 


avoid the other sections and general history of the same statute in order to do it justice. 
A “coldly objective view” of the Robinson-Patman Act was recently rejected by the 
Sth Circuit in Sun Oil Co. v. FTC, No. 17658 (July 24, 1961). 

35 363 U.S. at 177 n.19. “We need not view this administrative practice [the FTC’s 
view that a by-pass of brokers is a violation of 2(c)] as laying down an absolute rule 
that §2(c) is violated by the passing on of savings in broker’s commissions to direct 
buyers.” Compare the statements of the Court at notes 5 and 30 supra. 

36 363 U.S. at 176. 

37 363 U.S. at 177 n.19. 

38 The dissent, 363 U.S. at 189, calls the majority’s decision “adroit footwork,” and 
would apply 2(c) only to those cases where true savings do not exist. Id. at 186-89. 
If this were the case, however, cost-justification would indeed become a defense to 2(c). 

39 Note 7 supra and accompanying text. 

40 It has been suggested that the “compromise” made by the Broch Court turned 
on the purpose or intention behind the reduction or elimination of brokerage. Com- 
ment, Brokerage and the Broch Case: Conflict and Compromise Between Sections 
2(a) and 2(c) of the Robinson-Patman Act, 28 U. Chi. L. Rev. 505, 519 (1961). This 
test was used in Robinson v. Stanley Home Prods., Inc., 272 F.2d 601, 603 (1st Cir. 
1959). But such a subjective approach finds no support in the history of the Act. 
Whether the brokerage function has been abused is an objective determination. 

41 Note 2 supra and accompanying text. 

42 In order to permit this inference to be rebutted, the FTC allowed respondent to 
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buyers never reached the point where it became a demand. The salesmen 
were hired with full knowledge of the fact that they would receive a 
smaller commission on sales to the larger customers.** It was claimed by 
respondent that the lower commission was given because the salesmen had 
to expend less time and effort in serving the “J” customer.** It is a matter 
of fact whether such an inverse relationship between annual volume and 
salesmen’s effort existed. The fact that on several occasions respondent 
granted “J” prices to customers purchasing less than the required $50,000 
per year casts doubt on this premise.** An answer can be arrived at only 
by a careful weighing of the evidence. As indicated above, the Broch 
case seems to regard a showing of abuse to be an integral part of a 2(c) 
action. As such, the burden is on the FTC to prove such abuse as a part 
of its prima facie case. In some instances the abuse would be evident at a 
glance, but where, as here, it is not so apparent, the FTC should not be 
allowed to infer** that every discount based on an economical use or non- 
use of salesmen or brokers is cognizable under 2(c). Where no abuse can 
be shown, it is submitted that the charge must be brought under 2(a), 
with the opportunity open to the respondent to use the savings in 
“brokerage” as a cost justification to the charge.*7 


introduce cost data on the theory that if savings in sales to “J” customers, other than 
in salesmen’s commissions, amounted to 5% or more, it could not be said that the 
“brokerage” was passed on to the customers. Opinion of Commission, interlocutory 
appeal, Thomasville Chair Co., Docket 7273, pp. 2-3 (May 11, 1959). This is the first 
case where such evidence has been admitted in a 2(c) action. This approach accentuates 
the criticism of the Commission’s interpretation of the brokerage clause. “Because a 
direct buyer is denied functional compensation, an unneeded broker picks up business or 
a seller pockets the value of the function. The clause thus grants a legal tollgate to 
the broker or a windfall to the seller.” Rowe, Price Discrimination, Competition, and 
Confusion: Another Look at Robinson-Patman, 60 Yale L. J. 929, 958 (1951). 

43 Record, p. 85. If the Commission were upheld in the instant case, it could 
probably find respondent’s salesmen individually liable under 2(c). 

44 Brief of Appellee-Respondent, pp. 19-20, See Record, pp. 61, 62-68, 86-88, 112-114, 


125. 

45 FTC Findings, Thomasville Chair Co., Docket No. 7273, p. 2, No. 5 (March 15, 
1961). Respondent also marketed upholstered furniture under the brand “Finch.” The 
price on this line was uniform to all customers, and respondent’s salesmen received a 
6% commission on sales to large and small customers alike. This too would indicate 
that the lower commission was not commensurate with the relative ease of selling to 
large purchasers. 

46 It may be a valid inference that where the present facts exist, the lower com- 
mission rates have allowed the seller to make the discount. But measured by the 
Broch case, this is not enough to show a violation of 2(c). 

47 If the FTC would issue complaints on the alternative theories of sections 2(a) and 
2(c), much of the necessity for line-drawing would be eliminated. In a case now 
awaiting initial decision, the Commission has argued that differing salesmen’s expenses 
cannot be used to cost-justify a discount attacked under 2(a). “To permit respondents 
to utilize a proven violation of Section 2(c) as a defense to a Section 2(a) charge 
would of course do violence to the statute.” Brief Supporting the Complaint, American 
Metal Prods. Co., FTC Docket No. 7365, p. 35 (March 24, 1961). This begs the 
question, however; why were respondents not charged with a violation of 2(c)? The 
procedure of pleading a violation of one section and “proving” a violation of another is 
of doubtful constitutionality. One writer has categorically stated: “Once a complaint is 
pleaded under Section 2(a) there is no barrier to citing eliminated brokerage fees as 
part of a seller’s cost savings shown in ‘justification’ of a price differential.” Rowe, 
supra note 10, at 130 n.24. To the same effect is Austin, supra note 2, at 67. But cf. 
note 5 supra. 
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On the record in the instant case, it is not clear whether an abuse of the 
brokerage function exists. Such a determination is vital to an action under 
the brokerage clause, and for lack of a prima facie case the order of the 
FTC should be set aside. 


Carl W. Schwarz 





BOOK REVIEWS 


BriEFING AND ARGUING FEDERAL APPEALS, by Frederick Bernays Wiener. 
Washington: BNA, 1961. 506 pages, $11.75. 


“Advocacy,” Mr. Wiener says, “needs to be taught, and it needs to be 
learned. Too many, far too many, lawyers burden appellate courts with 
poorly prepared, poorly presented, and thoroughly unhelpful argu- 
ments... .”! His thesis is that “[advocacy] . . . can be taught—and 
learned; learned, too, more quickly and somewhat less painfully than 
simply through one’s own mistakes.” * Advocate that he is, Mr. Wiener 
proves his thesis.* 


Anyone familiar with Mr. Wiener’s reputation as an appellate advocate 
and with his earlier works would expect his new book to be either required 
reading or strongly recommended in a course in Appellate Practice and 
Procedure. My own choice for next spring’s seminar at this law school is 
to require it. This is not to say, however, that the book is directed solely 
to the student in law school. There are probably few practicing attorneys 
who would not benefit substantially from the author’s ability, drawing on 
his vast personal experience, to expound the art of appellate advocacy in 
a fascinating and instructive way. 


The book has five parts: (1) Factors Conditioning the Appeal; (2) 
Briefing the Appeal; (3) Arguing the Appeal; (4) And If You Lose—; and 
(5) Some Illustrative Examples. Of these, the second and third are the 
most valuable. Part Two, Briefing the Appeal, includes chapters on Es- 
sentials of an Effective Appellate Brief; Suggestions for Writing and 
Research; and The Finer Points of Brief-Writing. Part Three, Arguing 
the Appeal, includes Essentials of an Effective Oral Argument; Suggestions 
for Preparation of Oral Argument; the Finer Points of Oral Argument; 
and The Task—and the Goal—of the Advocate. 


Throughout, the major points are illustrated with examples, most 
frequently from the author’s own experience. Although some cynical 
comment has been directed at this practice, it would only be a false and 
wasteful modesty for Mr. Wiener to forego appropriate examples ready 
at hand, and search through the files of others for his illustrations. The 
important thing is that the cited experiences should further the exposition 
—and almost invariably they do in this book. 


A number of particularly well turned and instructive samplings are 
worth quoting, even out of full context. 


1 Text at 6. 
2 Ibid. 
3 One reader has commented that his real thesis is that Frederick Bernays Wiener 


is the greatest living appellate lawyer. And, advocate that he is, Mr. Wiener comes 
close to proving that thesis too. 


[ 146 ] 
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On advocacy in general: 


Regardless of how closely the facts in a decided case may resemble 
those in your case, you must always remember that decisions are not 
fungible. . . .* 


A court must be impartial. An advocate must be fair and ac- 
curate, but he has no business being impartial. An impartial advocate 
not only fails in his duty, he fails in his function as well. He is, 
actually and inescapably, a contradiction in terms.5 


* k * 


The use of apt analogies, I am coming more and more to believe, is 
the mark of a really good lawyer. Any clerk can look up cases in 
the digest, but it takes an active, trained, and above all a resourceful 
legal mind to search for and find persuasive analogies.® 


On writing the brief: 


[T]he facts are frequently, perhaps usually, the most important 
element in every case, and so they deserve and should receive 


primary attention.” 
* * & 





Headings should always be argumentative rather than topical or even 
assertive. For instance, write “This suit is barred by laches because 
brought twenty-five years after the issuance of the original certifi- 
cate” rather than [““The question of laches,” or] “This suit is barred 
by laches.” ® 


Another essential of an effective appellate brief is the appealing 
formulation of the questions presented on appeal—and “appealing” 
in this connection means the phraseology that will most effectively 
impel the reader to answer the question posed in the way the writer 
wants him to answer it. Consequently this is an extremely important 
item, particularly since by stating well the question presented you 
are really choosing the battleground on which your litigation will 
be contested.® 
* * * 


4 Id. at 144. 
5 Id. at 14. 

6 Id. at 149. 

7 Id. at 130. 

8 Id. at 67. 

9 Id. at 72-73. 
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A sound general rule is to use italics sparingly. If they are used 
too freely in the text of a brief, they are apt to be regarded as (what 
indeed they frequently are in fact) insults to any judicial reader’s 
intelligence. * * * 


In any event, never proceed beyond italics to capitals and worse, 
whether in quotations or elsewhere in your text. I recall vividly 
a comment written on a brief, made by a most able lawyer in the 
USS. Solicitor General’s Office. . .: “and for the love of God, no 
bold face!” 1° 


On making the oral argument: 


Never read your argument. Never read your argument. NEVER 
READ YOUR ARGUMENT.1! 
* a * 


The really essential features [of effective oral argument] are: 
(a) Appreciation of the purpose of advocacy. 
(b) Not reading the argument. 
(c) Application of the fundamentals of good public speaking. 
(d) An effective opening. 
(e) Clear statement of facts. 
(f) Complete knowledge of the record. 
(g) Thorough preparation. 
(h) Attitude of respectful intellectual equality. 
(i) Flexibility.’ 


Perhaps the most illuminating insight into the refinements of oral 
advocacy is acquired through an appreciation of the limitations of 
the medium employed. You are speaking, not writing. Your words 
are received by ear, not by eye. Your impact is evanescent; your 
audience cannot go back and pick up something they may have 


missed. * * * [D]on’t let your argument get lost in details. Concen- 
trate on broad strokes. . . .'% 
* #* * 


Some judges simply refuse to accept a postponement [of an answer 
to a question from the bench]. It is said that once when a question 
asked by Mr. Justice McReynolds was answered with the too usual 


“I am coming to that,” the Justice snapped back, “You're there 
now!” 14 


10 Td. at 250. 

11 Id. at 282 (italics and capitals in the original). 
12 Td. at 280. 

13 Td. at 318-19. 

14 Td. at 327. 
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With all the book’s worth, some criticisms and questions can be sug- 
gested. When I received a copy, I was preparing a petition for certiorari, 
and looked eagerly to the index. Although there are occasional references 
to this important aspect of federal appellate practice, it is not indexed as 
a main heading, and the chapter that should be devoted to it is not in the 
book.!® Yet the petition for certiorari is far more important to the 
average practitioner than petitions for rehearing, to which 25 pages of text 
and 20 pages of illustrative examples are devoted. 


Rather startling was the proposition: “It is not necessary to read every 
case cited in the brief, at least not after you attain a certain familiarity 
with the process of advocacy. ...” 1 Apart from the poor advocacy—not 
to say personal embarrassment—of having to respond vaguely to a question 
about a case that a judge considers, rightly or wrongly, to be important, 
there is always a danger of having language turn up unexpectedly in a 
cited case that is damaging to one’s own position. Reading a case that was 
last read in preparing the brief (or not read at all by the oral advocate 
who has had collaboration on the brief) would seem to be an essential 
precaution before appearing alone on one’s feet before appellate judges. 

Also open to question is the observation that “a common fault in many 
Statements of Facts is the tendency to argue and to editorialize. These are 
faults, because a court reading a statement wants to feel that it is getting 
the facts, and not the advocate’s opinion, comments, or contentions.” 17 
This is a rule that is difficult, and perhaps unwise, to live up to in all cases. 
If an impartial advocate is “actually and inescapably, a contradiction in 
terms,” '® “argumentation” may be impossible to distinguish from fair 
and honest use of adjectives, characterizations of evidence or witnesses, or 
inferences from composite parts of the record. Ideally, of course, the 
Statement should be made “appealingly” solely by “the selection and 
juxtaposition of the facts.” 4° But not every aspect of every case can be 
stated effectively without an occasional “however,” or “This testimony 
was corroborated by. . . ,” or “The record is devoid of any evidence 
regarding. . . ,” or “As established by appellant’s own witness. . . ,” 
or “The doctor, who admitted that he had no psychiatric training or ex- 
perience. .. .” Presumably, these phrases are in a sense editorial or argu- 
mentative, but (assuming always that they are accurate) they would 
seem to be entirely proper in a fair Statement. 

For example, Mr. Wiener criticizes the following as an argumentative 
Statement: 


There was substantial, affirmative, and uncontradicted evidence 
that the actual purpose of the accumulation of profits was wholly 


15 This may be because the same company also publishes Stern & Gressman, Supreme 
Court Practice, which devotes considerable attention to petitions for certiorari, 

16 Text at 306. 

17 Td. at 61. 

18 Supra note 5. 

19 Text at 115. 
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other than that of avoidance of surtaxes. There was no affirmative 
evidence that surtax avoidance was a motivating purpose.” 


The first sentence, of course, should be supported by citations to the 
record. Apart from this, the paragraph appears to be a straightforward 
statement of fact regarding the state of the record under review. If so, 
why should any court react unfavorably if counsel says so in his State- 
ment? The point is not that the author’s advice is unsound as a generali- 
zation, but that the conscientious advocate might have great difficulty 
in drawing the line btween argumentation and fair statement, and that 
not every conscientious advocate will draw it at the same point. 

A still more difficult ideal to follow is that in writing his brief one 
should “discard weak points” 2! or avoid arguments “in which you have 
no faith.” 7? Perhaps the problem here is simply that of defining what 
constitutes a “weak point” or one in which you “have no faith.” If the 
author means that one should not make an argument that he is convinced 
no member of the court will accept, the point hardly deserves the five 
pages of explication and illustration it receives. If he means anything less 
than this, however, there seems to be room for dispute. For one thing, 
when one argues to a court of from 3 to 9 judges, particularly when 2-1 
or 5-4 splits are not uncommon, the “weak” argument may be the one 
that pulls the swing man over. However weak an argument may appear to 
the advocate, his duty to his client and the court would seem to require 
that any argument be made on the brief that has even an outside chance 
of capturing one-ninth of the court. (Of course, such an argument might 
well be omitted entirely in oral argument.) 

Consider, for example, a Pennsylvania case* in which a lessor attempted 
to forfeit a lease because the lessee’s secretary failed to pay the rent for 
three months while he was in Europe. The lessee had made considerable 
improvements on the land with the lessor’s consent; the rent had been 
faithfully paid for 16 years; the amount of the default was insignficant as 
compared with the value of goods on the land that could have been dis- 
trained upon; the default was in no sense wilful; the lessee immediately 
tendered payment on his return from Europe; and the lessor, in writing, 
made a bare-faced attempt to use the default as grounds for “rein- 
stating” the same lease with the same tenant on “payment of a substantial 
sum.” 

The advocate might well be convinced that if he were judge, he would 
unhesitatingly decide the case on grounds of the unconscionability of the 
forfeiture.** Certainly the case should not turn on an archaic common 


law ruje (to take an absurd example) that in order to forfeit a lease, when 


20 Id. at 62. 

21 Td. at 96. 

22 Id. at 98. 

23 Elizabethtown Lodge No. 596, Loyal Order of Moose v. Ellis, 391 Pa. 19, 137 
A.2d 286 (1958). 

24 See Cleveland v. Salwen, 292 Pa, 427, 431, 141 Atl. 155, 156 (1928) ; Thompson 
v. Christie, 138 Pa. 230, 249, 20 Atl. 934, 935 (1890). 








BOOK REVIEWS 151 


the place of payment is not specified, the landlord must (1) make a de- 
mand, (2) of the precise rent due, (3) on the very day on which it be- 
comes due (between sunrise and sunset), (4) on the most notorious place 
on the land, (5) even though there is nobody on the land to hear the 
demand. 

The advocate himself might not dream of deciding a case on such a 
basis. Apart from the fact that it is obviously a far weaker argument on 
the given facts than the unconscionability of the forfeiture, it is bad law: 
a decision for the lessee on grounds of failure to make demand could sub- 
sequently be avoided by any lessor—regardless of unconscionability—who 
uses a common form lease providing simply that the rent is to be paid at 
the office of the lessor or that the common law requirement for demand 
is waived by the lessee. (To make it even more absurd, the lease in 
question provided that in case of any default, the lease could be forfeited 
“without any notice whatsoever.”) Consider how a court, disposed to 
hold against the lessee, could fasten upon this argument as the lessee’s 
“case” and proceed to beat him to death with it. 

But the argument, which had failed to persuade the lower court, was 
made on the lessee’s brief (it was quite properly passed over in oral argu- 
ment in favor of points that appeared stronger to counsel), and the 
Supreme Court of Pennsylvania held: 


Where there is a condition of re-entry on nonpayment of rent, 


several things are required by the common law, to be previously 
done, to entitle the reversioner to re-enter. There must be a demand 
of the precise rent due, on the very day on which it becomes due, 
on the most notorious place on the land, and a demand must in fact 
be made on the land, although there should be no person on the 
land ready to pay it... . This part of the common law has been 
adopted by us; it is our own common law. . . . It may have its incon- 
‘veniences; it may be said, that the demand, where there is none on 
whom the demand can be made, is an idle ceremony. This may be 
very true; we may not, at this day, be able to discover the reason 
for all this exactness, but it is a principle of our legal tenures. . . .7 


Prior to the Court’s decision, how many competent lawyers might not 
have considered this a “weak” point (archaic, inconvenient, “an idle cere- 
mony”), however strong it may appear in retrospect? 

All of which seems to bear out one of Mr. Wiener’s comments made in 
another context: 


As the old professor put it, “What the court says carries no man- 
date to the logical faculty.” 


But when you are counsel seeking to win an appeal for your 
25 137 A.2d at 289 (citations and italics omitted). There is a passing reference to 


“the unconscionableness of the lessor’s action,” (at 288), but this was not even digni- 
fied by a headnote in either the official or unofficial report. 
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client, you need the votes of a majority of the court in which the 
case is pending. . . . 


Anyone seeking to get such a majority cannot help but profit from a close 


reading of Briefing and Arguing Federal Appeals, by Frederick Bernays 
Wiener. 


Monroe H. Freedman* 


Justices BLACK AND FRANKFURTER: CONFLICT IN THE Court, by Wallace 
Mendelson. Chicago: The University of Chicago Press, 1961. X, 151 
pages, $4.00. 


An urbane essay on a subject-matter often fraught with invective and 
name-calling, Professor Mendelson’s slim volume is a readable contribu- 
tion to the literature upon the United States Supreme Court and its role 
in the American democracy. Not that the book turns new earth or 
probes very deeply; it does neither. Nor does it provide new insight into 
the workings of America’s unique contribution to the science of govern- 
ment. What is given to us is a well-written exposition of a fundamental 
cleavage which supposedly exists on the Court: The attitudes and pref- 
erences that Mr. Justice Black brought when he was the first Roosevelt 
appointee are contrasted with those of Mr. Justice Frankfurter, the 
second man FDR named to the high bench. As Mendelson sees it, the 
former is an “activist” who essentially is concerned with the judicial 
decision-making process as an affirmative instrument for the attainment 
of “justice;” while the latter is a “humilitarian” whose concern is “justice 
under law.” These divergent attitudes often bring contrary decisions. 
The book under review is a brief delineation of the main contours of that 
split. 

The Black posture is traced back to Chief Justice John Marshall, the 
first great judicial activist, through Justices Field, Peckham, Fuller, and 
Sutherland. It is not the content of the decisions those men rendered that 
provides the unifying theme; rather, it is their attitude—one of conscious 
use of the judicial process for the attainment of given ends, ends which 
are poles apart for, say, Black and Sutherland, but which in some instances 
at least finds Black closely paralleling Marshall—which permits these 
justices to be classified together. Against that array of judicial activists 
Mendelson poses a line of “humilitarians’—those who recognize the fact 
of judicial legislation, but would, as “pragmatists,” hold it to a minimum 
—beginning with Chief Justice Taney and running through Waite, 
Holmes, Brandeis, Learned Hand, Stone, and Cardozo up to Frankfurter. 
Put in other terms, Black is an “idealist” (compare Frankfurter as a “prag- 
matist”), an absolutist who does not come off too well in Mendelson’s 
exposition of Frankfurter’s search for the Aristotelian golden mean. Mr. 


26 Text at 159. 
* Associate Professor of Law, The George Washington University Law School. 
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Justice Frankfurter’s gyroscopic conception of the constitutional adjudi- 
cative process has as its central preoccupations the striking of balances 
among the divisions of government, both in the federal system and in the 
separation of the powers of the national government. Mr. Justice Black, 
on the other hand, conceives of the Court as the turbine of the ship of 
state, to be used to help direct social policy along libertarian lines. 

If that brief outline fairly represents the author’s thesis, it then becomes 


possible to make a number of statements concerning the book. These 
would include: 


1. The classification Mendelson makes is a familiar one. There is a 
conflict on the Court, as many observers have noted, a conflict which 
is more than one of differing intellectual attitudes and preferences. At 
times it has reached the unedifying nadir of bickering in open court— 
not, it should be noted, between Black and Frankfurter but between the 
latter and the present Chief Justice. That type of emotional adolescentism 
aside, there is, in the minds of many, a split in the thinking of what the 
late Mr. Justice Jackson once termed “a cult” of judicial activists and 
what might be called the apostles of judicial self restraint. 

2. How useful it is to make that distinction is another matter. Still 
another question is whether a useful purpose is served by the production 
of a book discussing that split, however well written that book may be 
and however pleasingly presented. The answer to that question may turn 
on the audience the publisher had in mind. For students, both in law 
school and in political science departments; for the lawyer who has little 
or no constitutional practice; for the “educated layman”—for all of these 
the book should have some value. For the specialist or for one who makes 
a practice of reading both the literature about Supreme Court opinions 
and the opinions themselves, there is little or nothing here that he does not 
already know. 


3. A much more fundamental problem, however, concerns the validity 
of the “activist-self restraint” dichotomy. One way of reading the opinions 
of Mr. Justices Black and Frankfurter is, as Mendelson does, to take them 
at face value and to accept the notion that the former is plunging forward 
with little regard for the proprieties while the latter strikes the note of 
sweet reasonableness in his search for the middle ground. But can that 
view be pressed very far? Is it not equally possible to say that both men 
are activists, in the sense that both are wholly cognizant of the creative 
nature of the judicial decision-making process and that they both seek 
to further certain values? These values tend to differ—except, be it noted, 
in the recent race cases, those in which the Court is likely to be unanimous 
(something Mendelson doesn’t tackle is an explanation of why Frank- 
furter’s concern for the values of federalism and separation of powers 
departed in that group of decisions)—but are they not ends or goals 
which both men consciously attempt to further? This is neither the time 
nor the place to discuss that question, but to me the point is clear that both 
Mr. Justice Hugo Black and his alleged antagonist are concerned with the 
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consequences and effects of Court decisions and the impact that those 
decisions have on the social structure of the American people. The con- 
flict, then, is less one over divergent conceptions of the judicial process 
than of the ends to be served through the functioning of that process. 

4. If the judicial process is inescapably creative and “result oriented,” 
certain other conclusions would appear to be evident. These would in- 
clude the following: (a) The task of scholarly comment upon the Court 
and its function would be far more than the doctrinal exegeses that so 
much of the literature has tended to be; (b) studies are required of the 
flow of information to the bench, the criteria for judgment, and of the 
values that can and should be furthered by the judicial process; (c) that 
sort of study would require perusal of far more than the opinions and 
scattered writings of the individual justices; while the 360-odd volumes 
of Supreme Court reports have usually been the main fodder for intel- 
lectual scrutiny, meaningful comment must now go far beyond what 
Mendelson (and others) have done, and encompass the philosophy, the 
sociology, the political economy, and the psychology of judicial decision- 
making; (d) such a broadened inquiry would enable the role of the Court 
in the age of mass democracy and total immersion in world affairs to be 
identified with greater precision and usefulness. The questions and issues 
which are brought before the Supreme Court today doubtless represent 
modern versions of age-old problems of government—there is nothing 
much new under that sun, since the days of Heraclitus and Aristotle and 
Plato—but, even so, they are cast against a set of social conditions which 
are unique in human history. For that reason, if for no other, much more 
hard thought is required before the role of all governmental organs, 
including the Supreme Court, is determined. The “new society” in which 
we live, the contours of which are receiving increasing attention from 
political scientists and economists and other social scientists, demands at 
least that much. Lawyers, both on and off the bench, cannot escape a 
part of that responsibility. 

5. The task of scholarship of the judiciary can be nothing less than an 
insightful inquiry into the nature of human thought and human choice, 
cast against the background of the intellectual history of Western man. 
In brief, the problem is one of the psychology of the individual judge and 
of the sociology and cosmology of human knowledge. The surface of 
this type of meaningful intellectual inquiry has not yet been scratched, 
let alone probed. But scratching and probing must be done if we are 
really to understand the United States Supreme Court and the handful of 
men whose fate it is to sit upon it. 

Essays such as the book under review do have a useful, albeit limited, 
purpose in that they put current controversy over the Court on a high 
plane; the urbanity of Mendelson’s exposition is highly commendable. 
Let us hope that Professor Mendelson will now turn his large talents to 
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the study and exposition of some of the more difficult problems of con- 
stitutional jurisprudence today. 


Arthur S. Miller* 


In DEFENSE OF PusLic OrpER: THE EMERGING FIELD oF SANCTION Law, 
by Richard Arens and Harold D. Lasswell. New York: Columbia 
University Press, 1961. 314 pages, index, $7.50. 


This is an important book not only for its subject-matter but also for 
its concrete illustration of the research ideas of Professor Harold D. Lass- 
well. The major concepts in this book have been introduced in many 
other works of which Lasswell has been author or co-author. Now with 
Richard Arens, director of the project on Law and Psychiatry at the 
William Alanson White Foundation and Washington School of Psy- 
chiatry, Lasswell has applied these concepts to a particular problem of 
public policy. 

“Public order” is defined to include “goal values” of a social system 
and “institutions” adopted for the purpose of maintaining or fulfilling the 
goal values. Goal values are the events or conditions which public policy 
aims to create and achieve. Lasswell has often stipulated “human dignity” 
as the overriding objective of mankind. Although this goal has not been 
operationalized in his published work, so far as I can find, or even elab- 
orated, it is defined in terms of eight goal values. These eight, which 
have appeared in Lasswell’s writing for more than fifteen years, are power, 
wealth, rectitude, respect, well-being, enlightenment, skill, and affection. 
This typology of values provides a useful focus for the “policy sciences.” 
Scholars seeking a basis for comparing consequences of different public 
policies might usefully adopt such a typology. Unfortunately, this has 
not been the case. It may be, however, that the appearance of Arens and 
Lasswell’s study of the impact of “sanction law” on these eight values 
will illustrate the utility of this typology. 


Among the institutions for maintenance and fulfillment of these values 
is the “sanctioning process.” “Sanctions are deprivations or indulgences 
of individual or group values for the purpose of supporting the primary 
norms of a public order system.” 1 “Sanctions are patterns of conduct 
employed in a social context with the expectation of influencing con- 
formity to a norm of the context.” ? These may be either negative (depri- 
vations) or positive (indulgences), and there is a suggestion, not de- 
veloped, of “sanction equivalents,” i.e., neither unequivocal indulgence 
nor deprivation.* The sanctioning process includes official, effective, and 
authoritative processes. Official sanctions are those conventionally re- 
garded as legal. Effective sanctions consist of “measures used to maintain 

* Professor of Law, Graduate School of Public Law, National Law Center, The 
George Washington University. 

1 Text at 14. 


2 Id. at 171. 
3 Id. at 14. 
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norm conformity whether the norms are perceived by the community as 
official or not.” * The authoritative process covers sanctions which are 
both official and effective or controlling. 

The authors also include both criminal and civil law within their con- 
ception of sanction. At least for certain purposes, both of analysis and 
policy, they would dispense with the distinction between civil and crimi- 
nal. Although conventionally “damages” or “specific performance” re- 
sulting from civil suits have not been regarded as sanctions, functionally 
they are quite similar to those imposed in criminal cases. Both civil and 
criminal decisions involve deprivations, and both are decided by decision- 
makers representing the whole community. Differences occur with re- 
spect to when the community’s officials enter the decision process, 
whether at the very beginning, as in criminal cases, or later in civil cases 
as when a private party initiates suit against another. But so far as sanc- 
tioning is concerned, the process is similar.’ Further, the authors cite 
evidence that deprivations in some civil cases can be more severe than in 
some criminal cases, e.g., variations in the application of “due process” 
to proceedings for commitment to a mental institution vs. proceedings in 
a case of petty larceny.® 

One apparent conceptual clarification of Lasswell’s earlier work lies in 
Arens and Lasswell’s definition of “law.” They define “law” as “authorita- 
tive prescription and high levels of conformity. Hence, not until the 
necessary research has been done to disclose the degree of conformity and 
the extent and result of enforcement activities when deviations appear are 
we justified in speaking of a rule as law.” * If we regard law as one form 
for formulating public policy, presumably we shall want to conceive 
policy as more than prescription or goal commitment, but also as means 
to the goals, and as results, i.e., whether the objectives are achieved or not. 
Policy scientists, presumably are interested in the actual, not merely the 
preferred, distribution of values. The current formulation of Arens and 
Lasswell clarifies what was left in doubt in the definition of policy in 
Lasswell’s earlier volume written in collaboration with Abraham Kaplan.® 

The purposes of this book are to give currency to the authors’ con- 
ception of sanction law, to justify its importance as a matter for increased 
legal and social science research and instruction, and to suggest a program 
and set of techniques for study. Arens and Lasswell have extended the 
meaning of “sanction” to include more than conventionally has been meant 
by the term. They provide two reasons for this. The first is that the 
narrower conception of “sanction” has contributed to “some of the most 
damaging faults of our legal order,” ® namely that basic goal values are 
not being served by sanctions, penalties, sentences, fines, and other 

41d. at 171. 

5 Id. at 4-5. 


6 Id. at 63-66. 
7 Id. at 10. 


‘ 8 a and Kaplan, Power and Society: A Framework for Political Inquiry 
1 (1950). 
9 Text at 5. 
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deprivations and their counterpart, inducements and indulgences. The 
second is to help “to strengthen the factors that tend to bring sanction 
law into more consistent and effective harmony with the goals of the 
American system of public order.” 1° 


While expanding the conception of sanction, programmatic research 
might include, even more than Arens and Lasswell stress, studies of posi- 
tive, indulgent sanctions as opposed to negative and deprivational sanc- 
tions. Learning theories, which may well be applicable to legal problems, 
predict that under specified conditions positive reinforcement is more 
effective in inducing conformity than deprivation or punishment.? One 
policy problem which might appropriately have been considered from 
this perspective was the treatment of Communists in the United States. 
Gabriel Almond’s research revealed that many persons joined Communist 
parties in Europe as well as in the United States not out of economic 
reasons but to fill certain psychological needs not met by other social 
institutions.’ Rather than impose severe punishments, Western govern- 
ments might have considered alternatives more appropriate to the social 
psychological character of the problem. Although it was not Arens and 
Lasswell’s purpose to discuss comparative or international law,’ it is not 
inconceivable that the development of a world law might be promoted 
more by indulgences than deprivations, by positive reinforcement rather 
than by severe, negative denials. Further, if law is regarded as but one 
expression of policy, research on positive reinforcement provided by law 
might have unusually wide applicability in evaluating the efficacy of other 
forms of policy, particularly among nations and societies.'* At any rate, 
the psychological and sociological bases of obediency and conformity 
remain as rich topics for legal as well as social science research.’® 

Social and psychological research have still further relevance to under- 
standing the sanctioning process, especially in the application of sanc- 
tioning prescriptions by law enforcement officers and the courts. Arens 
and Lasswell’s discussion of the consequences of the application of sanc- 
tions for the value of respect is illustrative of the richness of the oppor- 
tunity to apply social, psychological research and the paucity of extant 
research to describe fully the effects of sanctions. By “respect” the authors 
mean “acceptance on the basis of individual qualities as a human being.” 1° 
However, as their résumé of research on social class indicates, individuals 


are differentially affected by sanctions depending on social-economic 


10 Td. at 6. 

11 For a review of the pertinent psychological literature see Campbell, Conformity 
in Psychology’s Theories of Acquired Behavioral Disposition, in Conformity and Devia- 
tion (Berg and Bass ed. 1961). 

12 Almond, The Appeals of Communism (1954). 

13 For an application of a similar conceptual scheme to international law by Lasswell 
a colleagues see McDougal and Associates, Studies in World Public Order 

14 For research suggestions see Snyder and Robinson, National and International 
Decision-Making 135-38 (1961). 


15 E.g., Larson, The International Rule of Law 65-73 (1961). 
16 Text at 25. 
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status. Although more refined studies remain to be done, knowledge 
about social class and its effects on the application of sanctions is much 
better than knowledge about the effect of personalities of legal officials 
on the application of sanctions. 


Professor Lasswell has championed the application of psychological 
theories to political and legal problems for thirty years, but regrettably 
this cause has not yet been joined by as many workers as one would like. 
Consequently, when he and Arens summarize studies of the effects of 

rsonality differences among judicial decision makers on the application 
of sanctions, their references are not nearly as numerous as in their dis- 
cussion of the effects of class on values. Similarly, as the authors move 
from the discussion of respect to the discussion of other values, their treat- 
ment is often uneven. Presumably, this is because the state of research 
which they are summarizing and its bearing on the various goal values is 
uneven. Readers, who are interested in using this work as a guide or as a 
program for future research, can readily spot gaps in legal and social 
knowledge by noting the absence of extended citation to or discussion 
of ideas, especially in the chapters on well-being, affection, and rectitude. 

Arens and Lasswell primarily cite evidence that sanctions are incon- 
sistent with the values of human dignity; only in exceptional cases do they 
mention sanctions which comport with respect, affection, power, wealth, 
etc. In considering appropriate research designs for identifying political 
and social sources of ineffective and undesirable sanctioning measures, it 
would help to contrast the opposite and more favorable conditions, how- 
ever infrequently and wherever they may occur. For example, suppose 
one compared the 50 states in the United States in terms of the conditions 
promoting differences among sanctioning processes. Are some states 
more humane than others? The data here do not reveal whether there are 
variations among such jurisdictions. Only the evidence in support of 
the authors’ propositions is adduced. However, assuming there are some 
states which differ significantly from others in sanctioning policies,'7 one 
might formulate testable hypotheses to explain these differences. A classi- 
cal political theory suggested by V. O. Key is that humane, social welfare 
programs vary with the competitiveness of the political party system 
within the jurisdiction under study.* For example, Southern states with 
bi-factional Democratic political parties tend to be more egalitarian than 
those which have multi-factional, or single faction, party systems. Duane 
Lockhard’s study of six states outside the South lends support to this hy- 

thesis.° That sanctioning measures are sufficiently salient among politi- 
cal elites for party and public officials to include them in welfare programs 
seems unlikely at first glance, but the point is that if there are variations 
among jurisdictions, comparative research, guided by some such hypothesis 


17 For some indication of variations among states in definition of what is criminal 
and in the methods used in dealing with criminal conduct see Remington and Rosenblum, 
The Criminal Law and the Legislative Process, 1 U. Ill. L. F. 481-99 (1960). 

18 Key, Southern Politics in State and Nation ch. 14 (1950). 

19 Lockhard, New England State Politics 326-33 (1959). 
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as this, might identify factors casually associated with the variation. Party 
competition is only one. Organizational and individual leaderships among 
the bar associations might well be another. 

In considering the full range of sanctioning measures, Arens and Lass- 
well build upon Lasswell’s earlier conceptualization of the decision process 
in terms of seven functional categories. These are the functions of in- 
telligence, recommendation, prescription, invocation, application, ap- 
praisal, and termination. These functions are thought to be performed in 
virtually any decision. Although this formulation has been available for 
several years,”° there seems to have been little effort to build upon it. It 
is an unfortunate characteristic of political and social scientists that they 
often proliferate models, concepts, and distinctions in thoughtful theo- 
retical essays without pursuing them later in rigorous empirical research. 
It is encouraging that Arens and Lasswell have now shown how these 
categories help to = to and order data concerning the sanctioning 
process. Because of the peculiar role of sanctions, the authors dwell at 
greatest length on the phases of prescription and application as they 
affect each of the eight values. They further use these categories in 
analyzing the three sanctioning processes, official, effective, and authori- 
tative. I am impressed, however, that one aspect of any decision or policy 
process, perhaps not adequately stressed by these categories, is that of the 
identification of social problems (if we define “problem” as value depriva- 
tion). Arens and Lasswell’s formulation would include this under the 
intelligence function, but my question is, “how do problems come to the 
attention of policy-making agencies?” *1 All information cannot be gath- 
ered on all values simultaneously. Evidently there must be some selec- 
tivity. That selectivity probably is problem-oriented. Therefore, I suggest 
that problem-identification or, put another way, the determination of the 
agenda for the decision process, is so important a phase of any decision 
that it deserves emphasis as a separate function or at least special notice 
as a sub-category of the intelligence function. 

The final chapter suggests techniques for the study of sanctioning 
systems. Lasswell has been an inveterate experimenter and pioneer in 
inventing and introducting techniques for the study of law, politics, and 
society. He has been especially identified with content analysis and 
psychological and psychoanalytic techniques. The brevity of this part of 
the last chapter, especially with reference to simulation,”? does not pre- 
cisely differentiate among these innovations and hence does not qualify 
some statements quite as sharply as could have been the case in a longer 
presentation. Nevertheless, there is a provocative description of “the de- 
cision seminar,” recently employed in the Law, Science, and Policy 
curriculum at the Yale Law School. This is an elaborate extension of the 
traditional notion of the seminar. Although the range of jurisdictions and 
problems to which the decision seminar might apply is wide, the essential 

20 Lasswell, The Decision Process: Seven Categories of Functional Analysis (1956). 


21 Text at 174. 
22 Id. at 248-49, 
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format is built around the authors’ general conceptions of the decision 
process and their model of problem solving (goal clarification, trend 
anaylsis, conditional analysis, projections, and invention of policy alterna- 
tives). The seminar room provides a continuing locus for displaying data 
and analysis for each stage of the decision process and for each aspect of 
the problem-solving model. The seminar has both historical and futuristic 
dimensions and presumably should outlast its members, at least in the 
formal university use. Its great advantages are that it emphasizes a con- 
textual relationship among factors in a social situation, and provides op- 
portunities for making, noting, and checking social predictions and the 
bases for them, and serves as a continuing source for the formulation, 
testing, and revision of hypotheses. Once again, however, the succinctness 
of the presentation does not do justice to the potentialities of this unusual, 
if elaborate, technique. 


A friendly word of criticism is in order, and it is one which will not be 
new to Mr. Arens and Professor Lasswell. It is that the richness of ideas 
and potentialities for productive development upon them is obscured by 
incomplete expression and elaboration of concepts and terms. This is not 
the same thing as saying the book contains jargon; it is quite free of that. 
Rather it is that the authors’ conception of a five stage problem-solving 
model, seven functional categories of decision making, eight goal values, 
five objectives of sanctioning, five legal codes, and four characteristics 
fundamental to prescribing an adequate sanctioning system, are likely to 
be difficult to follow even for scholars who have kept up with Lasswell’s 
prolific work, in which some of these categories and distinctions have been 
advanced elsewhere but not always elaborated. It is not only that new 
terms or distinctions are introduced without extensive elaboration, but 
that the same word (value, e.g.) is sometimes used in more than one sense 
without explicit notation and differentiation of the multiple usages. This, 
of course, is a criticism of the presentation, not of substance; and yet 
presentation often affects the acceptance and utility of ideas. I, for one, 
would count it a misfortune if the many suggestive research possibilities 
set forth here are pursued by only a few other than the authors and their 
closest colleagues. Unlike the usual judgment, mine is that this book 
could have been longer and perhaps even more effective in achieving the 
authors’ purposes. 

There is more than presentation and understanding at stake in the issue 
of whether certain terms should be operationally defined. Consider goal 
values, for example. The goals of power, wealth, etc., are not concretely 
defined such that scholars would reach inter-subjective agreement on 
their identification and the extent to which institutions realize them. I 
believe Arens and Lasswell understate the difficulties surrounding these 
terms when they say, “Although some of our value categories are not in 
common use as we define them, they present relatively few difficulties 
of specification.” ** In their discussion of enlightenment as a goal value, 


23 Td. at 165. 
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they note that “when goals are left in a state of obscurity or confusion it 
can be predicted that consequences will be reported in a confusing and 
obscurantist fashion.” ** Certainly experience with the evaluation of 
policies in both public and private organizations indicates that policy 
evaluation is difficult, if not impossible, unless goals are operationally de- 
fined. In the absence of rigorous and objective statements of goals, 
different choice mechanisms admitting opinions and judgments rather than 
technical, scientific decisions are appropriate.”> So it is with the use of 
such basic goal values as Arens and Lasswell are employing in this work. 
The absence of operational statements of these goals may continue to 
delay the use of what otherwise remains a promising typology for legal 
and social science research. 

In the end, however, I can not fail to say that this is a book of erudition, 
insight, and force combined with an occasionally eloquent normative 
concern for social factors bearing on social values. It is at once an indi- 
cation of the promise of what lies ahead if more legal analysts and policy 
scientists will follow Arens and Lasswell’s leadership and a challenge to 
those whose conception of human dignity places “a prime value on the 
individual—any individual, be he citizen or alien, useful or harmful, sane 
or mad.” 26 


James A. Robinson* 


24 Id. at 68. 

25 See March, Simon and Guetzkow, Organizations 124-26, 150-58, 185, 196, 197 
(1958); Simon, Smithberg and Thompson, Public Administration 268-72 (1950) ; 
Thompson and Tuden, Strategies, Structures, and Processes of Organizational Decision, 
in Comparative Studies in Administration 195-216 (1959). 

26 Text at 23. 

* Assistant Professor of Political Science, Northwestern University. 
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